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Over a decade after the South African Constitutional Assembly adopted the Constitution it is difficult to recall just how difficult the settlement on the language of instruction in education was. Now, language issues are overshadowed by the problems of establishing democratic ways of acting and mitigating inequality. But, at the time of negotiating the 1996 Constitution, the demand of Afrikaners
 for the protection of Afrikaans commanded attention because the support of the Afrikaner-based outgoing National Party (NP) government was necessary for both formal reasons - the African National Congress (ANC) did not have the two-thirds majority required for the adoption of a new Constitution - and substantive ones – if Afrikaners were not brought on board, a real danger existed that they would actively seek to destabilize the new democracy. 

Of course, in a multilingual country like South Africa,
 a claim for the protection of a language need not be controversial - conceding some language claims can strengthen, rather than undermine, the political order. But the use and state protection of Afrikaans had been highly politicized in South Africa for decades. Agreement that Dutch should have the same status as English as an official language was central to the achievement of Union in 1910, when the two former Dutch or Afrikaans speaking Boer Republics were united with the two British colonies to create a single country. By the time the National Party won power in 1948, Afrikaner nationalists had articulated an exclusive vision of Afrikaner identity of which single-medium schools were a pillar. Through the apartheid years and against the expectations of many observers, Afrikaans consolidated its position as a public language, but it remained widely perceived as the language of apartheid ideology. As Giliomee comments, ‘Afrikaans, the Afrikaner policy of apartheid and the Afrikaner-controlled state had become locked in a tight and suffocating embrace. Afrikaans had become the language of the oppressor – the medium used when white policemen arrested black pass offenders or when white civil servants ordered blacks or colored people out of their houses in racially mixed slum areas.’
 In the 1970s, apparently once again concerned about the survival of Afrikaans, the apartheid government instituted a requirement that black students be taught in both English and Afrikaans.
 This policy precipitated the riots of 1976 which, in turn, set in motion the extended period of resistance to apartheid that forced the government into negotiations. 
Afrikaans medium education was a political issue for other reasons as well. Under apartheid, white schools, many of which were Afrikaans medium, had been vastly better resourced than schools for black South Africans. In 1994 the standard of schools for black children was much lower than those for white children. White schools had better qualified teachers teaching smaller classes in better buildings with better resources. In this context, the ANC was not wrong to believe that, for many Afrikaners, protecting Afrikaans-medium schools was a way of protecting exclusively white schools. Thus, to the majority of South Africans in 1995, giving constitutional protection to white Afrikaans schools both sustained a language that had been an instrument of oppression and protected privilege.
 For the ANC negotiators at the Constitutional Assembly, the issue concerned equity and redress. On the other hand, the National Party knew that it was in the process of relinquishing power. The identity and place of its Afrikaans constituency in South Africa in the future was at issue: protecting Afrikaans in schools was synonymous with the protection of Afrikaner culture – if the schools went, so would the Afrikaner way of life.  

During the last days of the constitutional negotiations in 1996, it was the language of education provision more than any of the other contentious matters (such as property rights and labour rights) that threatened the success of the process. As I describe below, the issue was finally settled in the Bill of Rights. The pertinent provision, section 29, seeks to balance the cultural claims of Afrikaners with the imperative of transformation by protecting the right of individuals to choose the language in which they will be taught while insisting that this right must be implemented in the context of the needs of transformation. Of course, implementing this contentious and somewhat ambiguous compromise has been no easier than it was to reach it. As I explain below, difficulties in implementing it are both compounded and eased by the complex institutional context in which authority over education is devolved to provinces and school boards, which was not in the minds of the negotiators of s 29. Additional complexity is introduced and by the pitiful state of many black schools. Increasingly, parents, often supported by provincial officials and politicians, seek to place their children in well-resourced Afrikaans-medium schools – but choose English as the language of instruction. This chapter explores the way in which the settlement has worked in the real world of race and scarce resources, multilevel government and community politics. 

Settling the language of education provision

Negotiators drafting the ‘final’ constitution in 1995 and 1996 did not have a free hand. They were bound by the ‘pact’ that had been agreed to before the 1994 elections and which established the broad framework within which diversity and minority interests were to be protected. This framework had been painfully developed over four or five years and which reflected considerable compromises on both sides, but particularly on the part of the NP.

The NP knew that the negotiations would lead to a transfer of power. For it, the central issue was how to protect white interests. Initially it cast its claims in terms of groups. In the words of Michael MacDonald, for the NP, ‘[t]o protect freedom in South Africa [was] to protect the integrity of its groups’.
 It proposed a form of participatory democracy that would allow all groups to participate in decision making and required the agreement of all groups on major issues, in other words, government by consensus. The earliest NP proposals were for a collective executive which was constitutionally required to include representatives from many parties, strong federal arrangements, and some autonomy for ‘neighbourhoods’ which were expected to be homogenous.
 These proposals, aptly described by Doreen Atkinson as claims for ‘thinly disguised racial protection’,
 could not prevail. They were not, however, the only proposals to argue that the deep divisions in South Africa demanded institutional arrangements that accommodated difference. Presenting somewhat more moderate options, a number of prominent international commentators (most notably Lijphart and Horowitz) argued that the new constitutional arrangements needed to address the dominant fissure at the time of the negotiations – that between white and black South Africans – as well as the likely future emergence of ethnic divisions amongst different groups of black South Africans once the common enemy, the white government, had been removed.
 

For the African National Congress, which negotiated the terms of the South African Constitution with the apartheid government, however, accommodating difference in the way that these commentators advocated was totally unacceptable. Most obviously, the ANC wanted to move as far as possible from the apartheid scheme of ethnic homelands. But the destructive experience of ethnic politics in other countries also influenced it, and many ANC members were ideologically committed to non-racialism.

By 1993, before the first elections, it was settled that the balance of power between the white minority and black majority would be managed through a commitment to constitutionalism in which government would be limited by a supreme constitution, strong courts, a degree of constitutionally protected regionalism, a proportional electoral system and a bill of rights. There would be no reserved seats in Parliament, no mutual vetoes, and no autonomous or semi-autonomous territories designed to privilege the ethnic or religious character of communities. Difference was to be protected primarily through rights. 
The 1993 agreement was captured in a two-stage transition process. In the Multi-party Negotiating Process at Kempton Park, an interim constitution was drafted.
 It was to come into force immediately after the first democratic elections in 1994. It incorporated certain temporary concessions made to the NP, the most significant of which was a government of national unity which was to last for five years and in which cabinet seats were to be allocated to parties with more than 5 per cent of the vote in the elections. The Interim Constitution also put in place a process for a constitutional assembly to draft a new constitution and set out the permanent elements of the ‘pact’ between the ANC and NP in a list of thirty-four ‘constitutional principles’ with which the new constitution was to comply. Finally, the new Constitution could not come into force until the Constitutional Court had certified that it incorporated these principles. Thus the constitution making process imposed by the Interim Constitution constrained the future constitution making body in a substantive way.
 

The Interim Constitution set up a full system of government for the country for the transition period. Most significantly, perhaps, it established the nine new provinces and provided for the gradual introduction of a democratic system of local government. These arrangements were to endure beyond the transition period because they were protected in the Constitutional Principles which, for instance, required the future constitution to ensure that provinces retained at least as much power as they enjoyed under the Interim Constitution. The Constitutional Principles also covered matters such as the separation of powers, an independent judiciary, rights, the future of traditional leadership and the security forces. But the Constitutional Principles left much in the hands of the Constitutional Assembly. Many of the complex deals painstakingly secured in the Interim Constitution were not included in the Constitutional Principles and the Constitutional Assembly was at liberty to deal with these matters as it saw fit. 

Perhaps surprisingly, given the significance Afrikaners attached to language and education later in the process, the rather detailed provisions on language that were included in the Interim Constitution were not protected beyond the life of that constitution. The Constitutional Principles simply included two uncontroversial
 and relatively bland provisions on language and culture which stipulated that ‘[t]he diversity of language and culture shall be acknowledged and protected, and conditions for their promotion shall be encouraged’ and that ‘[c]ollective rights of self-determination in forming, joining and maintaining organs of civil society, including linguistic, cultural and religious associations, shall, on the basis of non-discrimination and free association, be recognised and protected’.
 The Interim Constitution’s provisions on language had obviously been the subject of much discussion. Section 3 of that Constitution was an elaborate provision establishing eleven official languages and setting out circumstances for their use. It bears all the hallmarks of difficult negotiations, balancing the ANC’s insistence that all languages should be treated equally with the demands of the NP and its Afrikaans constituency for the protection of Afrikaans. Thus, subsection (1), which lists the official languages, is followed immediately by a provision which states that ‘[r]ights relating to language and the status of languages existing at the commencement of this Constitution shall not be diminished’. As Afrikaans and English were the two official languages before the Interim Constitution, it is hard to envisage how both these languages could retain their status in a substantive sense once they were merely two of eleven official languages.
 Section 3 also listed six principles on which language policy was to be based. The list again reflects attempts to balance equality claims with the protection of Afrikaans. Thus the principles include the ‘creation of conditions for … the equal use and enjoyment of all South African languages’, and the ‘prevention of the use of any language for the purposes of exploitation, domination or division’ on the one hand, and, on the other, ‘the non-diminution of rights relating to language and the status of languages existing at the commencement of this Constitution’.
 None of this was protected in the Constitutional Principles.

Nor did the Constitutional Principles require the Constitutional Assembly to include in the ‘final’ constitution the right to education set out in the Interim Constitution which included a right to ‘instruction in the language of [one’s] choice’ and a right ‘to establish … educational institutions based on a common culture, language or religion’. 

The silence of the Constitutional Principles on both education and the way in which language was to be protected meant that the Constitutional Assembly had an almost free hand in its approach to the language of instruction in education. It was constrained only by the broad protection of diversity in language and culture in the Principles. It could choose from a wide range of possibilities including omitting the issue from the new constitution entirely, offering Afrikaans special protection, devising a clause that secured equal treatment for different languages and, possibly, even explicitly providing for some form of ‘affirmative action’ for languages other than Afrikaans and English. The lack of detail in the Principles raised the stakes for parties at the Constitutional Assembly. They could not rely on the Constitutional Court protecting their interests in the next stage of the process.
 The provisions agreed to in the Constitutional Assembly were all that they would get.

Importantly, however, although the ANC was firmly committed to non-racialism and had strong political reasons for resisting provisions that might be seen (or be used) to privilege Afrikaans, it did not embrace the opposite extreme of total integration or assimilation. For the ANC, a constitution which respected difference but limited ethnic politics as far as possible was a clear and relatively uncomplicated goal.
  
For the outgoing National Party government the question was more complex. It had confronted that fact that it could not secure a permanent ‘government of national unity’ early in the negotiating process.  Certainly, the electoral system based on proportional representation would secure it representation in the national Parliament in the foreseeable future. The provincial system also kept open the possibility that it would exercise power at a subnational level in one or two regions. However, the NP’s future hold on regional power was not assured and, at best, it would be the official opposition at national level. To retain credibility in its constituency it had to be able to demonstrate that the new constitution offered some future to Afrikaners. As a result, in the Constitutional Assembly, it was more resolute on the language of education issue than on any other.

The compromise hammered out in difficult negotiations is now captured in section 29 of the Constitution which states:


‘(1) Everyone has the right-



(a)
to a basic education, including adult basic education; and



(b)
to further education, which the state, through reasonable measures, must make progressively available and accessible.

(2) Everyone has the right to receive education in the official language or languages of their choice in public educational institutions where that education is reasonably practicable. In order to ensure the effective access to, and implementation of, this right, the state must consider all reasonable educational alternatives, including single medium institutions, taking into account-



(a)
equity;



(b)
practicability; and



(c)
the need to redress the results of past racially discriminatory laws and practices.

(3) Everyone has the right to establish and maintain, at their own expense, independent educational institutions that-



(a)
do not discriminate on the basis of race; 



(b)
are registered with the state; and



(c)
maintain standards that are not inferior to standards at comparable public educational institutions.

(4) Subsection (3) does not preclude state subsidies for independent educational institutions.’
The section (i) provides a right to education in the official language of a person’s choice if that is ‘reasonably practicable’; (ii) ensures that single-medium institutions remain an option by stating that, in implementing the right, ‘the state must consider all reasonable educational alternatives, including single medium institutions’; and (iii) allows (but does not require) state funding of independent (ie private) schools. Although these provisions reflect substantial compromises on the part of the ANC, they are not unqualified. In language that leaves no doubt as to the transformational agenda underpinning the right to education, the second sentence of s 29(2) tells us firmly that equity and redress of past wrongs must guide the implementation of the right. 

Section 29(2) attempts to embrace two visions of the future – one in which protection of language and, through it, culture, is paramount; another in which equality dominates. For the ANC, the discomfort of the evident compromise was reduced by its existing commitment to protecting cultural diversity: while protecting Afrikaans privilege was unacceptable, protecting cultural diversity was not. The rights language of the provision allowed Afrikaans interests to be accommodated without writing a special place for Afrikaans into the Constitution. So, in announcing that agreement had been reached on section 29, the ANC spokesperson on the subject, Dr Blade Nzimande could report that ‘the most important right in this constitution… the right to be taught in mother tongue’ had been secured.
  And, although teaching in indigenous languages was no doubt on Nzimande’s mind when he made these remarks, he and his ANC colleagues must have also had another factor in mind: Afrikaans is the mother tongue of many black South Africans.
 Single-medium Afrikaans schools could be integrated (and their resources distributed more fairly) by the admission of black Afrikaans speakers to previously white Afrikaans schools. 
Technically, the National Party might be seen to have secured very little in the formulation of section 29. Its earlier attempts to secure a right to educational institutions based on a common culture had failed.
 Certainly, Afrikaans language education is protected as long as there are sufficient numbers of students choosing it. But, single-medium Afrikaans schools are not. Although the state cannot dismiss single-medium schools out of hand – section 29 insists that they are a reasonable option – it is given many opportunities to choose not to have them.
 And, indeed, in many cases the state has seized the opportunity to convert single-medium Afrikaans schools to parallel-medium schools, thus facilitating the admission of black children who wish to learn in another language, invariably English. But the express mention of single-medium schools in s 29(2) has also meant that many of these decisions have been contested. The following sections of this chapter turns to this matter, first explaining the context in more detail and then discussing the implementation of the right and some of the cases that have been brought under s 29.

The law and policy framework 

(a)
The broad context: resources, the Constitution and politics 
The two interests, culture and equality, that are balanced in s 29(2) can perhaps be reconciled at a political level but practice is more difficult. The new ANC government is faced with implementing the education clause in the context of limited resources, the decentralization of authority over schools to governing bodies of parents, teachers and other community members, a complex system of multilevel government in which national and provincial authorities share power over education and increasing demands from parents for access to better schools. Moreover, the question of Afrikaans language education is inextricably tied up with questions of race. 

Apartheid left a harsh mark on education. As the South African Human Rights Commission reports, ‘[i]n 1986 per capita subsidies for “whites” were R2 365 compared with R572 for “Africans” in [state] schools. Per capita subsidies in the homelands were even lower, with KwaZulu-Natal the lowest at R262.’ Matters improved a little between 1986 and 1993. Nevertheless, in 1993, ‘average spending on pupils was R4 700 for whites, compared with R1 440 for Africans’.
 Resources in schools reflected this disparity. It was estimated that in 1991 ‘the shortfall in classrooms surpassed 29,000 in black primary schools and 14,000 in black secondary schools’.
  In 1996, only 65 percent of schools had water and 42 percent electricity. Twenty-two percent did not have toilets.
 Literacy was at 67%.
 Whites were infinitely better off than black people. Thus, the language of education was but one of many urgent matters concerning education that needed the attention of the new government. Overcrowded classrooms, the physical state of many schools, the curriculum and the qualifications of teachers were (and remain) amongst the priorities. Plentiful resources would have allowed the state to bring previously under-resourced schools to the standard of the privileged white schools. In the absence of such resources and, particularly, given the scarcity of qualified teachers, this was not possible. 

To many foreigners, and particularly those familiar with the dramatic saga of school desegregation in the United States, integrating schools was a critical tool in reversing the legacy of apartheid. But in South Africa the integration of schools could have a limited impact only. Demographics and the social geography of the country suggest that most schools in South Africa will remain black (or African) – 90 per cent of South Africans are black and apartheid led to deeply segregated living patterns.
 Certainly, democrats in South African had hoped that white, coloured and Indian schools, which, under apartheid, had been restricted to admitting pupils from their designated racial groups, would open their doors to all South Africans. Although this would hardly address the crisis in education for black children, it would bring an end to a most egregious aspect of apartheid – access to education resources on the basis of race - and at least some black children would reap the benefits of an education system that had benefited white students for so long.
 Indeed, the equality provision in the Constitution prohibits any school from excluding students on the basis of race and schools been have integrated. Nevertheless, desegregating all white, coloured and Indian schools can contribute in only a small way to resolving the crisis of education for black South Africans. Improving the quality of education for all black South Africans has had to be the main focus of government policy and it has to be done within the real constraints imposed by limited resources. Clearly, claims to language rights have had to jostle with other urgent priorities. 

In addition to limited resources, the new government’s education policy was constrained by the negotiated settlement. As noted above, this is reflected clearly in the South African Schools Act of 1996 which, in turn, has shaped the way in which the section 29(2) right has been implemented. The Act vests control over many important matters relating to education in the governing bodies of individual schools, including the right to determine the medium of instruction, fees and admissions policy for their schools. These governing bodies are comprised of the school principal, parents, teachers, students and non-voting, co-opted members, but parents must make up the majority of the voting members.
 The substantial power exercised by these governing bodies complicates the transformation of the system in significant ways. Certainly, to many it is a principle of democracy that local communities and parents should have a high level of control over their schools, but the governing bodies have had a schizophrenic history. Schools were centers of resistance to apartheid in the 1980s and, in the face of increasing dissatisfaction with apartheid education, the anti-apartheid National Education Crisis Committee called for local participation in school governance. But school governing bodies were in fact first established for white schools by the National Party government in 1992 to allow select white schools to govern themselves and to charge fees, a practice that obviously allowed them to exclude many South Africans.
 At the time, many believed with some justification that the establishment of the governing bodies was a cynical move to insulate these from interference by a future black government.
 In addition, localized decision making fits uneasily with a right to education that demands an assessment of the needs of pupils and availability of resources in a broader context. A right to education in the official language of one’s choice can hardly be implemented on a school-by-school basis but requires regional coordination to ensure that different language groups are indeed accommodated. And vesting substantial powers in school governing bodies is a far from obvious approach to managing schools in South Africa more generally. Transformation of the apartheid school system to one that would serve all South Africans fairly required (and still requires) a radical redistribution of resources, substantial revision of curricula, and a revolution in approaches to teaching. Each of these goals requires some degree of central planning. 

The Schools Act was adopted under the 1993 ‘Interim Constitution’, before the 1996 Constitution came into force. The Interim Constitution’s right to education was fairly close to section 29 of the 1996 Constitution but, in the chapter on General and Transitional Provisions, the Interim Constitution also included a lengthy section entitled ‘Special provisions regarding existing educational institutions’. That section stipulated that the ‘rights, powers and functions’ of school governing bodies as well as other bodies that managed educational institutions should not be altered ‘unless an agreement resulting from bona fide negotiation has been reached with such bodies and reasonable notice of any proposed alteration has been given’. This extraordinary protection of the status quo, which appeared to leave a new, democratically elected government unable to gainsay the wishes of parochial and often racially exclusive community bodies, was immediately undercut by a provision stating that if agreement could not be reached the government could nonetheless change the law, subject to the right of interested parties to challenge any changes under the Constitution. And, lest this did not provide enough leeway to the new government, a final subsection requires the government to provide funding to schools on an equitable basis.
 In other words, strictly speaking, all that the Interim Constitution protected was a right to a process of consultation. Moreover, it positively required a redistribution of resources. 

This provision is, in itself, an interesting reflection of the nature of the settlement in South Africa. It may be understood in a number of ways. One view might be that it reflects the considerable trust that had developed between the key players in the negotiation process and that the National Party believed that the autonomy of governing bodies would be respected by the new government. Another view might be that, as with various other elements of the constitutional settlement, it shows the National Party captured by the logic of its capitulation to democracy which was inconsistent with an insistence on limiting the powers of the new government in this way. So, it fell back on a newfound enthusiasm for consultation and community involvement presumably in the hope of protecting local enclaves of white power. In any event, ironically, the National Party and the ANC found common ground in their support for local control over schools. As Woolman and Fleisch demonstrate, the ANC was genuinely committed to community participation in schools (and more broadly in local political institutions).
 But the ANC’s acceptance of the ‘special provisions’ in the Interim Constitution and its subsequent decision not to oust the power of school governing bodies once those constitutional provisions were repealed by 1996 Constitution, also bears the stamp of realpolitik. It was aware of the sensitivity of the schooling issue in many sectors of the white Afrikaans community and of the need to avoid alienating that section of the population as far as possible.
 Moreover, by the time the Schools Act was adopted, the huge difficulty of governing the country and implementing substantial reforms was coming to be understood and it was increasingly accepted that care was needed in changing the status quo if valuable resources were not to be lost and undue energy spent on dealing with defensive and relatively powerful interest groups. Woolman and Fleisch add a further element to this analysis. They argue that a number of strong interest groups competed with the central state for authority over schools – including teachers and the strong teachers’ unions, provincial governments, apartheid-era bureaucrats and, of course, communities, including the white Afrikaans-speaking community. Dividing authority and placing a considerable degree of control in parents ensured that none of these groups wrested control from the new government. In the words of Woolman and Fleisch, ‘the fragility of the post-apartheid State necessitated the sharing of decision-making authority over various aspects of school governance with a wide variety of actors: parents, learners, teachers, unions, school governing bodies, principals and provincial bureaucracies’.
 Significantly, then, the devolution of power to communities, and specifically to parents, reflects a sensitivity to the need for the accommodation of difference not mandated by the Constitution but compatible with the democratic claims of a significant constituency and almost certainly dictated by reality. 

A system of multilevel government was another outcome of the constitutional compromise of the early 1990s that circumscribed the new government’s plans for the transformation of the education system. South Africa has a federal system, albeit a highly centralized one (referred to as ‘quasi-federal’ rather than federal by some).
 Although proponents of federalism in South Africa generally expected it to provide a degree of autonomy for ethnic groups in territorial units, this vision of federalism was strongly resisted by the ANC in the negotiation process for historical and ideological reasons. In any event, to draw the map in a way that would delineate clearly ethnically based units was never feasible. Instead, the current system of multilevel government devolves limited responsibility to nine provinces whose boundaries track those of nine development areas first established in the mid-1980s for the purposes of industrialization. Several do have linguistically constituted majorities but linguistic or ethnic identity has little salience in national politics. Thus, the provincial system was not based on principles of accommodation except in the very limited sense that, at the time it was agreed, there was an understanding that it was likely that minority political parties, including that of the outgoing apartheid government, might win elections in two or even three of the new provinces. Significantly, the provincial governments are not envisaged as bodies that promote a particular ethnic identity. 
The difficult negotiations between the two major parties in the negotiations concerning federalism led to settlement on a complicated model of ‘cooperative’ federalism which relies heavily on consultation and coordination between the national government and provinces in a complicated and poorly understood institutional framework. The Constitution vests responsibility for primary and high schools concurrently in the national and provincial governments. It anticipates that the national government will determine the parameters of education policy, setting norms and standards, and that, within that framework, provinces will develop programmes to fit their specific needs. In theory the scheme of shared powers allows provinces to depart in fairly significant ways from the national government’s vision. In practice, provincial initiatives are limited and provincial education laws make only modest additions to elaborate national laws. Thus far, disagreement about language policy between the central government and provinces has been avoided. But the implementation of national legislation on education falls to provincial governments and, accordingly, it is provincial governments that must manage the accommodation of language claims in the schools (and claims to the protection of culture and identity) and transform the unequal schooling system into one that provides equally for all South Africans. 

(b)
Law and policy
The South African Schools Act of 1996 and two ‘Language in Education’ policies adopted n 1997 set the framework within which the section 29(2) right to education in the official language of one’s choice is implemented. In its original form the Act was straightforward, giving the national Minister of Education the right to determine ‘norms and standards for language policy in public schools’
 and giving school governing bodies the right to ‘determine the language policy of the school subject to the Constitution, this Act and any applicable provincial law’.
 In 2007 the Act was amended to constrain school governing bodies a little. Now their language policies must comply with norms and standards concerning school infrastructure, capacity and the provision of materials, etc.
 The language policy of an individual school does not have to comply with any national language policy issued by the Minister.
 Nonetheless, the two ‘language in education’ policies are intended to guide provincial governments. The first, which presents the policy, is alert to the sensitivity of language policy but firm on multilingualism: ‘being multilingual should be a defining characteristic of being South African’.
 It is neutral on single-medium schools although its emphasis on multilingualism as a means of protecting cultural diversity and ‘promoting communication across the barriers of colour, language and religion’ might be read as reflecting a bias towards dual-medium schools (in which two languages are used in the same classroom and teachers translate as they go) or parallel-medium schools (in which a number of streams are taught in different languages in separate classes). The second policy document, entitled ‘Norms and Standards regarding Language Policy’ is similarly silent on the choice of single, parallel or dual-medium schools but more specific on how the right to education in the official language of one’s choice is to be realized. First, schools are not required to admit students who choose to be educated in a language that is not a language used by the school. At this point, the provincial department bears responsibility for addressing the students’ needs and realizing the right to education in the language of one’s choice if it reasonably practicable. The policy does offer an interpretation of what ‘reasonably practicable’, the phrase used in section 29(2), means, stating ‘[i]t is reasonably practicable to provide education in a particular language of learning and teaching if at least 40 [learners] in Grades 1 – 6 or 35 [learners] in Grades 7 – 12 … in a particular grade request it in a particular school’.  It does not refer directly to the availability of teachers, simply saying that provincial departments must ‘explore ways and means of sharing scarce human resources’. The assumption is, then, that once 40 (or 35) students request teaching in a particular language the provincial department must come up with a plan. Yet, provincial departments have limited means to persuade schools to fulfill needs. Some provinces have responded to this by using provincial education laws to supplement the sparse powers given to them in the national Schools Act. Thus, at least one provincial Education Act has attempted to limit the discretion of Governing Bodies by requiring them to co-ordinate their policies at district level and to secure the approval of the provincial minister of education for their policy.
 The framework within which provincial departments operate remains clear - in all but one case (KwaZulu-Natal
) school governing bodies, on which parents constitute the majority of the voting members, make the initial decisions concerning a school’s language policy. Provincial officials have varying degrees of influence and control but, finally, the only method of overriding a properly adopted policy is to remove the function from the governing body. To do this, the Schools Act says, the provincial education head must act on ‘reasonable grounds’, provide reasons to the governing body, give the governing body an opportunity to respond and ‘give due consideration’ to any representations the governing body may make.
 In short, the autonomy of governing bodies is strongly protected by administrative procedures and the principles of administrative law. 

Since 1997, there has been a further development in policy relating to the medium of instruction in primary and high schools: the implicit support for mother-tongue education in the language in education has become explicit.
 This approach draws on a substantial and convincing body of research demonstrating the importance of mother-tongue instruction in the early years of schooling in the South African context.
 The Western Cape provincial education department has been at the forefront of the campaign for mother-tongue education and has proposed that as far as possible the first seven years of schooling be in the student’s mother tongue.
 Because Afrikaans is the mother tongue of over 13 per cent of South Africans, promotion of mother-tongue instruction holds out a future for Afrikaans-medium schools that may not exist for schools using indigenous languages spoken by smaller groups of South Africans. Nevertheless, there are frequent reports of resistance to mother tongue education – many black South Africans, including those whose home language is Afrikaans, want their children to be taught in English primarily because English is perceived as the language of economic opportunity.
 Presently in the Western Cape both isiXhosa and Afrikaans primary schools are losing students to schools that teach in English. The national Department of Education hopes to reverse this trend but seems unlikely that mother tongue education could be offered to children everywhere in the country. For instance, even at school entry level mother-tongue instruction is a challenge in cosmopolitan Johannesburg where it is not unusual for there to be no ‘majority’ mother tongue at a school and where a multitude of different mother tongues make it difficult to ensure that teachers could teach in whatever language was needed.
What is happening in the schools

Because responsibility for implementing the right to education in a language of one’s choice has been devolved to provinces and the power to make decisions about language in education is vested in the governing bodies of individual schools, it is difficult to get a clear picture of the process of implementing s 29 across the country as a whole. More significantly perhaps in the context of the compromise s 29 represents, we have little sense of how the balance between the desire of Afrikaners for single-medium schools and racial equality has been struck. The press intermittently carries reports of angry parents, protesting that formerly single-medium Afrikaans schools are being changed to parallel or dual medium. Sometimes these objections are a response by schools and their governing bodies to attempts by pupils to enroll at a school with a single-medium Afrikaans language policy and be taught in English.
 On other occasions they reflect resistance by smaller groups of parents and pupils to a formal change of policy by a school governing body.
 In 2005, Die Beeld reported on research on the decline in the number of single-medium Afrikaans schools under the dramatic heading ‘Deathknell rings for Afrikaans schools’.
 In early 2009, in response to news that a group of parents had lost a case to have a school language policy reversed, the Freedom Front Plus, a political party with a white Afrikaans speaking electoral base and which is committed to protection and strengthening of Afrikaans, told a journalist that since the 1994 elections the government has waged ‘an unrelenting campaign to replace Afrikaans-medium schools with English-medium schools’.
 These reports, together with a number of highly publicized court cases, may have created the impression that Afrikaans-medium schools are under siege. 
(a) Statistics and choices

The statistics and background to the cases provide a more nuanced picture. The statistics do show a decline in the number of single-medium Afrikaans schools since 1993. According to the Minister of Education, answering a question in Parliament in 2008, in 1999 there were 2 148 Afrikaans single-medium schools, in 2002 there were 1, 839, and in 2004 there were 1, 599.
 A study of six provinces by Bertie de Villiers states that, in those provinces, in 1993 there were 1396 Afrikaans single-medium schools but in 2003 only 839.
 A follow up study in Gauteng province showed that the 276 Afrikaans single-medium schools in the province in 1993 were reduced to 145 by 2005.
 But relatively few of the schools had abandoned Afrikaans-medium instruction entirely. Of the Gauteng schools in the study, only 11 were English single-medium schools in 2005. Of the others that no longer taught in Afrikaans exclusively, 87 were parallel medium and 33 dual medium. The larger study reveals the same pattern: Of the 1 396 schools that were Afrikaans single-medium schools in 1993, 150 had become dual-medium schools, 377 parallel-medium schools and only 30 English single-medium schools. Usually then, when schools changed their language policy, Afrikaans was retained as a medium of instruction but pupils seeking education in another language (invariably English) were also admitted.

The reduction in the number of Afrikaans single-medium schools must also be considered in the context of the number of Afrikaans speakers in the country and the choice of medium of instruction.  According to the census results of 1996 and 2001, the number of people who speak Afrikaans as a home language has increased marginally but decreased as a percentage of all South Africans. In 1996, Afrikaans was reported to be the home language of 14.4% South Africans.
 In 2002 13.3% of the population was reported to have Afrikaans as its home language.
 But, as Van der Berg shows, the shift away from Afrikaans started some time ago: ‘A comparison of 1970 and 1996 census data show that for an age cohort born in a particular year, there was a signficant shift away from Afrikaans; for whites 1.7 percentage points, and for coloureds a massive 7.4 percentage points.’
 The fact that increasing numbers of parents are choosing English-medium schooling for their Afrikaans-speaking children may be even more significant for the question of the medium of instruction. Anecdotal evidence of this is forcefully confirmed by the 2003 South African Social Attitudes Survey conducted by the Human Sciences Research Council. It shows that a majority of South Africans would prefer their children to be educated in English even in Grades 1 – 3 (54%). The number of people preferring English education climbs to above 80% for education from Grade 4.
 Not only are parents of black school children whose mother tongues are frequently likely to be neither English nor Afrikaans seeking education in English but a substantial number of Afrikaans-speaking parents (both black and white) are too.
 

As noted above, the choice of English is largely driven by a perception that fluency in English is critical to getting a job. The choice of Afrikaans-medium schools that were reserved for white pupils under apartheid for is driven by a search for better quality education. Under apartheid, the only ‘white’ schools in many areas outside major urban centers were Afrikaans medium. As these schools generally remain the best resourced, they obviously attract parents and pupils attempting to secure quality education. Provincial officials support the admission of black pupils to these schools as part of their attempt to transform the racially segregated schooling system. Moreover, the cases show that often Afrikaans schools are not full. For instance, the judgment in High School Ermelo v Head of Department, Mpumalanga Department of Education
 sets out sobering statistics about the capacity and resources of schools in the area. The biggest school, presumably in an African township, has 29 classrooms and 1 799 pupils. By contrast, High School Ermelo, an Afrikaans-medium school that was resisting moves to convert it to parallel English and Afrikaans medium, has 32 classrooms for 589 pupils. It was built for 1 200 pupils.
 Similarly, the judgment in Tabok Derdepoort Ouerkommitee v Hoërskool-F.H. Odendaal records a decline in pupils at the school from 851 in 2000 to 500 in 2007. In this case, the vacant places and consequential loss of teachers prompted the school to change its language policy from single-medium Afrikaans to parallel medium. A self-appointed committee of parents objected to the changes.
 

(b) Race and administrative procedures
The broader national picture of numbers, language choice and empty places in schools necessitates changes in many schools. Remarkably, most change has occurred without obvious incident. As Jonathan Jansen, an educationist deeply engaged with post-apartheid education, comments, the integration of schools has ‘proceeded without much trauma’. He continues: ‘[t]hat incidents … occurred is of course to be expected after three hundred years of colonialism and forty years of formalised apartheid. What is more striking…is that the scale, scope and intensity of racial confrontation were in fact so limited across South Africa's 29,000 schools.’
 In the absence of any systematic study documenting the process or even statistics of the race of pupils and the language-medium they have chosen at individual schools, it is difficult to assess what change has meant in practice. One can, however, get an impression of the experience of particular communities from the press, from the handful of case studies that exist and from the conflicting accounts of events presented by antagonistic parties in the handful of disputes that have reached the courts. What is most clear is that the relative uneventfulness of many changes in language and admissions policy does not mean that there is not racism at the erstwhile white schools that now teach English-medium classes of usually black pupils. Moreover, as is so characteristic of neighbourhood disputes everywhere, many of the disputes that have arisen have been particularly bitter. Often provincial politicians and officials mistrust the motives of schools that resist change. Likewise, school governing bodies mistrust the agenda of provincial governments. And, frequently disputes arise or are exacerbated because stipulated procedures are not followed by either school boards or provincial governments.

Some of the resistance from schools is clearly based on race. For instance, one of the very earliest school-admission cases, Matukane v Laerskool Potgietersrus,
 concerned attempts by black children to gain admission to Potgietersrus Primary School. They were told that there was no space despite the fact that other children were being admitted. In court, the school defended its actions on the grounds of culture and an alleged right of Afrikaners, as a minority, to protect and maintain the school’s character. The court was not persuaded. It found that the school had discriminated unfairly on the ground of race. 
 There have also been some incidents of violence when students and parents resisted the admission of black, English stream students into previously single-medium Afrikaans schools. The most publicized of these was probably in Vryburg where an orchestrated attack by white residents on black pupils after what appear to be prolonged racial tensions in the school and rioting in the town, resulted in a number of pupils being hospitalised. The (white) head boy of the school summed up the views of the white pupils and, he asserted, the town: ‘We do not mix. We don't want to mix with them and they don't want to mix with us.’
 
The extent of resistance within schools to school integration is considerable. The preface to the South African Human Rights Commission’s 1999 Report on Racism, Racial Desegregation and Integration in South African Secondary Public Schools, asserts simply that ‘[s]chools continue to be characterized by racial separation and discrimination’.
 It documents pervasive racism, very limited understanding of the problem or how to respond even amongst those teachers and administrators committed to change, and the absence of any systematic programme to deal with integration and racial prejudice. Subsequent studies show that these problems continue to exist.
 
Perhaps provoked by difficulties like those documented in the Human Rights Commission report, the approach of provincial governments to Afrikaans schools does not always reflect the constraint and firm diplomacy of those who negotiated the settlement. In the Northern Cape, a departmental official complained to the provincial executive council member (MEC) for education that some schools ‘by cunning manipulation, thwart the department’s efforts’ to develop a democratic schooling system.
 The MEC apparently agreed, using a budget speech to accuse some schools of deliberately keeping themselves ‘lily-white’.
 The schools hit back in court papers accusing the Department, among other things, of being prepared to ‘sacrifice the interests of pupils on the altar of its political agenda’.
 The Western Cape government’s involvement in the Mikro Primary School reflects similar political frustration at what was perceived as stonewalling by white Afrikaans schools and it similarly exacerbated tensions. The press captured the provincial minister for education ‘toy-toying’ on the court steps with other members of the ANC during the hearing. Following the Cape High Court’s decision in favour of the school and against the province, a provincial spokesperson presented the outcome as a return to apartheid in provocative political language, linking Afrikaans medium instruction with white racial dominance: ‘The issue of language has caused much heartbreak and sadness in this country, and in particular in the Western Cape province, where historically, Afrikaans was forced upon the black African communities, and some coloured (mostly rural) communities.’ In Middelburg, when 20 pupils sought registration at the Afrikaans-medium Laerskool Middelburg, an ANC MP, representatives of the ANC Youth League, members of the Middelburg town council and members of the police were present. They demanded transformation and, when the matter finally came to court, Judge Bertelsmann commented that it appeared that the Mpumalanga Department of Education had decided in principle that there should be no Afrikaans single-medium schools in the province.
 
But even where the political tension that the inevitable mix of language and race generates is not evident, the management of school language policy and changes to policy have often been difficult. For instance, school boards have sometimes not approved a language policy at all or, in doing so, have failed to follow the prescribed procedures (which usually include consulting the provincial education department).
 Government has not done much better. Extrapolating from circumstances described in reported cases, one might conclude that unprocedural action on the part of departmental officials is commonplace. Thus, in the case of Mikro Primary School, the only case to have reached the Supreme Court of Appeal, the Court identifies a series of unlawful actions by the Western Cape Education Department.
 More strongly, in the earlier Laerskool Middelburg case, the court suggests bad faith on the part of the Department which, in the words of the judge ‘since 1996, with blatant disregard for the administrative requirements, has attempted to convert the applicant to a parallel-medium school’.
 In 2004, a Northern Cape judge described the procedure followed by the provincial department as ‘unreasonable and irresponsible’.
 
Assessing the settlement
Over the past ten or so years many schools have changed their language policies in response to the choices exercised by pupils and their parents, and many white, coloured and Indian schools have lost their racial exclusiveness. Many would say change is too slow, but here the main concern is with the quality of education. Some would also say that the direction of change is wrong. There is concern amongst some Afrikaners about the state of Afrikaans schools, evident in the political platform of the Freedom Front Plus, for instance. It articulates a concern shared by many Afrikaans intellectuals and well articulated by Rassie Malherbe, an Afrikaans constitutional lawyer and academic, who deplores the ‘unseemly pressure’ under which Afrikaans schools have been placed to accept English-language students, and, he asserts, ‘eventually to switch over to English’.
  The Freedom Front Plus has asked a series of questions in Parliament over the past couple of years about single-medium Afrikaans schools and mother-tongue instruction. The intention is clearly to raise awareness about the decline in the number of both single-medium Afrikaans schools and parallel-medium schools in which Afrikaans is a language of instruction.

But insofar as one can assess a single aspect of the constitutional settlement on its own, the language of instruction compromise must be considered to be holding. There is no indication Afrikaans students will lose the opportunity to be taught in Afrikaans in the foreseeable future, and the considerable resources of underutilized Afrikaans-medium schools are being made more widely available by introducing dual or parallel-medium teaching. Perhaps more significantly from the perspective of 1994 when the settlement was brokered, it is unlikely that there will be destabilizing resistance to change from Afrikaners.  

A multitude of factors has contributed to the way in which the education compromise has worked, including, of course, the overall change in the balance of power in South Africa. But it would be wrong to suggest that the constitutional settlement itself and the way in which institutional matters relating to education have been handled were not also significant. Four factors seem relevant here: the right itself, multi-sphere government, school governing bodies, and the approach taken to education and language claims by Afrikaners by the national government. 

(a) Using rights

First, the right itself. The decision to rely on rights, which underpinned much of the constitutional settlement of the early 1990s, reflected the outgoing apartheid government’s confidence in the court system. But, in the context of accommodating diversity in the education system, a rights-based approach adds two further elements. First, it works against the exceptionality of Afrikaans. Afrikaans is just one of many South African languages, all of which are protected in the Constitution. For Afrikaners, this may allow claims for the protection of Afrikaans to be neutralized to some extent: each time a claim concerning Afrikaans is considered, we need to have in mind how the same claim would be settled were it brought by another language group. Secondly, it also allows the claims of minorities, in this case white Afrikaners, to be considered in a framework in which rights are balanced. Thus, the right to education in the language of one’s choice, and possibly in single-medium schools, must be balanced against competing equality rights and the rights of children. Not only is this balancing built into the section 29(2) right itself in the list of factors that government and courts must consider when implementing the right, but it is also integral to the implementation of rights more generally. In other words, using rights opens the possibility of drawing on a thoughtful and sophisticated jurisprudence in dealing with disputes, depoliticizing the issue to some extent and ensuring that it is dealt with in a manner that is consistent with other constitutional values which were themselves part of the 1993 settlement. 

However, despite a fair amount of litigation, the messiness of the cases, often brought once children have been admitted to schools or amidst bitter accusations and counter accusations between school governing bodies and provincial officials, has meant that so far little jurisprudential clarity has been added to the constitutional provisions. Strikingly, none of the cases deals squarely with what s 29(2) means when it states that ‘the state must consider all reasonable educational alternatives, including single-medium institutions’ when implementing the right to education in the language of one’s choice. Nor is there discussion of the way in which the requirements of equity and the redress of past discrimination might guide the choice of medium of instruction. The obvious questions here are what weight can be given to claims related to culture and how the constitutional imperative to end racial segregation operates in this context. In short, how should the compromise reflected in s 29(2) be managed? 

Despite suspicions that the defence of Afrikaans single-medium schools is invariably a weakly disguised attempt to keep schools white, there are cases in which arguments that parents want to retain the character of the school have been presented with some credibility. Here it is clear that there are valid differences of opinion about the importance of single-medium schools to the promotion of cultural identity. Thus, in the Cape High Court decision in the Mikro case, Judge Thring asserted: ‘Where the governing body of a school has elected to have a single language as its medium of instruction, the introduction of a second language of  D  tuition must inevitably have a profound influence on the modus vivendi, the customs, traditions and almost every aspect of the atmosphere which pervades the school.’
 In the Middelburg Primary School case, Judge Bertelsmann was less certain: ‘Legally speaking it may be an open question whether the practice of one’s own language and culture is better promoted when the school excludes other cultural communities or not’.
 And, in High School Ermelo v Head of Department, Mpumalanga Department of Education,
 the court was openly irritated by ‘vague’ allegations that the admission of some Englsh-language pupils in Grade 8 would turn the school into an English institution (it was not explained why parallel-medium tuition would do this) and by an argument that ‘the presence of learners to be taught in English would be prejudicial to the interests of the Afrikaans speaking learners’, also unelaborated. ‘It is not clear’, the court said ‘how, firstly, a court could be expected to guess the nature of the prejudice and, secondly, presume it’. A few paragraphs on, after quoting Thring J’s comment that it was not difficult to think of examples that illustrated the profound effect a change of language would have on a school, the High School Ermelo court said bluntly ‘it [is] not for us to “think” of possible impacts’.
 In a carefully argued case, this issue would deserve more attention. 

In practice, another constitutional question, not anticipated at the time of drafting, also arises: how should children’s rights be balanced with the provisions of s 29?  Section 28(2) of the Constitution insists that ‘[a] child's best interests are of paramount importance in every matter concerning the child’. In a number of the cases, this provision has been determinative.
 
On the other hand, in the Mikro case in which it was clearly established that there were English- medium schools with vacancies in the area, the Court ordered the Western Cape education department to move the pupils seeking English medium instruction from Mikro Primary to another school.  

Overall, then, thus far the litigation has offered little guidance as to how the section should be implemented.
 Nonetheless, the relative barrenness of the case law does not mean that the rights have been doing no work. They have provided a framework within which most claims have been articulated whether or not litigation has ensued; they have legitimating an insistence by Afrikaners that the issues are significant while moderating their demands; and, as far as one can see, they have supporting the moderate response the part of the national government that we discuss below.  

(b) Multilevel government 

If the rights protected in s 29 of the Constitution provide the conceptual framework for dealing with language in schools, it is the system of multilevel government that provides the institutional framework. The implementation of the language-in-education compromise is not dependent on the right alone. Multilevel government is a second aspect of the institutional design with a direct impact on the way it has worked. As we note above, protagonists of multilevel government or federalism in South Africa expected it to provide a level of autonomy to different ethnic groups. It does not do this. Even in those provinces where one language group dominates, ethnicity is rarely mobilized in politics. This is particularly evident in the implementation of national language policy which now strongly promotes mother-tongue education. Parents and pupils who tend to choose English as a medium of instruction are exhorted to chose their mother tongue in the interests of better learning and pride in their culture. But nowhere is there a sense that a dominant language group takes priority over minority groups or that provinces serve the interests of one or another ethnic group. On the contrary, both at a rhetorical level and in language policy at national and provincial levels, government has embraced difference.
Most importantly, the multilevel system has diffused opposition to integrating schools. As the cases that reached court demonstrate, things have not been easy at the provincial level. Lack of clarity in the national legislative framework about the relationship between provincial officials and school governing bodies has left provincial officials uncertain about how to proceed against governing bodies which, in their opinion, are impeding access to education.
 Moreover, the devolved system requires on-going engagement between provincial officials and schools, and officials often seem not to understand the status of school governing bodies. In any event, they are not trained to manage such disputes and draw agreement from antagonistic parties
 nor, as I describe above, do they always pay sufficient attention to administrative requirements. In addition, given the problems of the moment, they have little interest in the sensitive settlement reached in 1996; political imperatives have changed and the status of single-medium Afrikaans schools is no longer a matter of national importance. However, the fact that the battles have been fought at provincial rather than national level seems to have lowered the political stakes, as well as protected the national government from bruising racial conflicts that it might have faced in a fully centralized system. 

(c) School governing bodies

The third feature of the system that is central to the implementation of s 29, the devolution of authority to school governing bodies, is not a matter of constitutional design but of astute and sensitive government. It has put the ball in the schools’ court, drawing parents and the community into decision-making. If schools adopt language and admission policies after appropriate engagement with provincial education departments and with sensitivity to local needs, policies are not imposed on them. Certainly, they do not have a free hand. The demands of equity and redistribution prevent that. But they have an opportunity to consider alternatives, engage with neighbouring schools and devise solutions to problems that they believe will work. As we have seen, this is not always successful. Sometimes schools refuse to accept the new social framework within which they must operate, and sometimes officials disregard procedure. But there can be little doubt that the top-down imposition of programmes to integrate schools and change their language of instruction would have been damaging to students and South Africa’s transition. The authority that school governing bodies have demands that parents and teachers engage with the issues and share responsibility.

(d) National politicians

Fourthly, the national government and successive national Ministers of Education have been assiduous in acknowledging the concerns of Afrikaners. The position of the national Department of Education was clearly expressed in 1996 in the then-Minister’s introduction to a policy paper:

‘It is because of our nation's bitter experience of political oppression and cultural domination by successive minority regimes, that this government is committed to creating sufficient legal, political, linguistic and cultural space for all our varied peoples to live in peace together. Non-racialism, democracy, the protection of fundamental rights, and redress, do not mean that the idea of cultural identity is denied, or that all cultural distinctiveness is to be obliterated, or that the cultural and linguistic heritage of any of our communities can be disparaged. Our Constitution forbids cultural exploitation and provides for the protection and advancement of all our cultures, and the development of all our languages.

My Ministry does not support language imperialism. We will not promote, under any circumstances, the use of only one of the official languages as the language of learning (medium of instruction) in all public schools. Language policy in education cannot thrive in an atmosphere of coercion. No language community should have reason to fear that the education system will be used to suppress its mother tongue.

My Ministry is also vehemently opposed to the misuse of cultural and linguistic distinctiveness as a pretext or camouflage for the perpetuation of racial privilege in public school education. Any such attempt would be repugnant to our democracy and false to our nation's history. No single community has the moral right to claim that the schools erected with public funds in the past belong exclusively to them and to no one else. Those funds were raised out of the taxation and the labour and enterprise of all South Africans.’

This and subsequent, similar statements should not be dismissed as mere political rhetoric. Governing in a multi-party environment leaves little space for the politics of reconciliation and, indeed, since 1994 South African politics have been as robust as in any other democratic, multi-party system. Nevertheless, amidst the accusations and finger-pointing of day-to-day politics, government has not rejected the claims of Afrikaners as those of a now-irrelevant minority. The issue has been made a little easier by the national Department of Education’s promotion of mother-tongue education. Nonetheless, the acknowledgment of the cultural claims of Afrikaners that is reflected in both policy papers and, more concretely, in the retention of the authority of school governing bodies despite proposals to reduce it, could not be taken for granted. And, even if there is sometimes a gap between rhetoric at national level and the actions of the provincial politicians and officials primarily responsible for managing schools, national restraint on the matter has tempered provincial action.

Conclusion 
The accommodation of difference offered by section 29(2) is limited. Although it does promise state support for Afrikaans-medium teaching in public schools, it simply does not positively protect the exclusive schooling that nationalist Afrikaners sought in 1948 and again in 1995. The way choice of language in education is currently being managed – usually through parallel- or dual-medium institutions - does not fit the demanding definition of accommodation offered by many theorists of constitutional design. Afrikaans and Afrikaners are not given exclusive control over schools in which they can promote Afrikaans and Afrikaner culture. However, there is considerable opportunity for community engagement in schools and the articulation of the right, however, hedged, has ensured that discussion of the question of language and education remains on the political agenda.  This means that the choice of a rights-based approach to the issue has thus far been vindicated. This may also be an example of the often unrecognized value of multilevel government. 
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