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Article 16 of the African Charter guarantees every individual the right to enjoy the best attainable state of physical and mental health. States Parties are required to take the necessary measures to protect the health of their people and to ensure that they receive medical attention when they are sick. The Principles and Guidelines on the Implementation of Economic, Social and Cultural Rights in the African Charter elaborates on the content of this right by providing that State Parties should adopt and implement policies that ensure that members of vulnerable and disadvantaged groups have access to medicines. The Guidelines suggest that “appropriate legislation and international trade regulation and cooperation should be utilised towards the establishment of scientifically sound pharmaceutical industries in Africa with particular emphasis on local African production for self-reliance in drug industries”. It explicitly states that ‘this should include utilising parallel importation and compulsory licensing for medicines where available and applicable, to ensure the availability of drugs and technologies at affordable prices for treatment, care, and prevention of epidemic, endemic, occupational and other diseases including malaria, HIV/AIDS tuberculosis and other infectious diseases’ (para 67(xxix)). In South Africa the right to have access to health care services are guaranteed in section 27(1) of the South African Constitution. According to section 27(2), the state must take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of this right. As a party to the World Trade Organisation's Trade Related Aspects of Intellectual Property Agreement (TRIPS), which regulates the international protection of pharmaceutical patents, South Africa is allowed to make use of certain flexibilities, such as compulsory licensing and parallel importation, which would allow for improved access to medicine in both the public and private sectors. Despite this fact, South Africa has yet to make use of these flexibilities for various reasons (including pressure from international pharmaceutical companies). The question which this paper aims to address is whether this failure by the South African government to take such action can be seen as an infringement of the African Charter and the South African Constitution.
