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An increasing number of African states criminalize HIV transmission.  In addition, several criminalize private conduct traditionally associated with risk for such transmission, such as homosexuality, prostitution and drug use.  Yet, despite the historical connections between criminal law and public health, there is increasing evidence that criminal law responses to the HIV epidemic are inappropriate, ineffective and counterproductive.  They also tend to fuel stigma and violate individual rights, especially those of members of marginalized groups.  Given the links between stigma, crime, persecution of minorities and AIDS-denialism, this paper provides a rights-based critique of the use of a criminal law paradigm to combat HIV.  It advocates instead for a public health approach to HIV prevention that is grounded in constitutional law norms (such as proportionality and the rule of law, as well as respect for individual dignity, autonomy and equality) and, particularly, in protection and fulfillment of the right to health (as articulated in the African Charter as well as the Constitutions of a number of member states).
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