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ABSTRACT

In every State where the rule of law and separation of powers are recognized as norms, it is the judicial organ of the State that bears the exclusive responsibility of interpreting the fundamental law of the land, by whatever name it is called. The judicial organs in diverse States have therefore evolved various approaches in carrying out this onerous responsibility. Experience shows, however, that in interpreting constitutions, particularly in matters implicating life, liberty, and livelihood, the courts in some jurisdictions have identified or recognized claims and entitlements which are often beyond the rights explicitly guaranteed in such constitutions, and some continue to do so, albeit with some degree of inconsistency. This essay acknowledges that the notion of unenumerated rights constitutes an affront to the more entrenched concepts of positivism and formalism and even challenges age-long ideas about the philosophical foundations of human rights. However, extrapolating from case law, juridical pronouncements and ongoing scholarly discourses on the idea of unenumerated rights from different jurisdictions around the world, this essay evaluates the potential of this path of judicial innovation in promoting democratic governance, social justice and human rights in general, and in particular, the genre of socio-economic rights in African States. While not oblivious of the broad range of arguments against the notion of unenumerated rights in general terms, this essay advocates vibrant intellectual engagement with its long- and short-term implications for qualitative judicialism, access to justice, and genuine democratic claims in Africa, and proffers some trajectories towards the formulation of proactive strategies. 

I.
INTRODUCTION
The very nature of a ‘constitutional state’ – cherished in law-ordered societies – is intrinsically linked to the rule of law; requiring that all authority be subject to, and constrained by law as opposed to the whims of one man, group, or party. However, it is axiomatic that the notion of the rule of law demands vital institutional attributes for its sustenance in any society. Among these are comprehensive laws, adequately equipped and independently functioning judiciary, and trained law enforcement personnel.
 Since the interpretation of the body of laws governing a state, and in particular, the Constitution – the fundamental law of several states in the modern world – is traditionally the responsibility of the judicial arm of government, it becomes inevitable that the existence and sustenance of a virile judiciary, or the absence of such, will indicate a benchmark for measuring a state’s commitment to the rule of law. 

In the context of this essay, what is central is the impact of the technique of constitutional interpretation on the normative development of human rights. A critical review of judicial pronouncements and scholarly views demonstrates that it is no longer novel, could be desirable, and may indeed be inevitable, for courts to interpret written constitutions in such a way as to accommodate human rights norms that are not expressly enumerated in codified bills of rights. This cannot but be an attractive trend for constitutional discourses in African states where democratization, governance and human rights encounter enormous implementation challenges. The questions to ask, therefore, is whether the interpretative power of the courts will cover the expansion of the body of rights recognized in written constitutions; whether African courts can adopt proactive techniques in constitutional interpretation to enhance human rights and democratic culture; and whether this is a desirable path altogether.


An effort is made over the next few pages to examine the historical and philosophical foundations of unenumerated rights within the framework of the judicial function of constitutional interpretation; controversial and ‘grey areas’ in global constitutional jurisprudence and scholarship; the impact and influences of this sort of judicial functioning; and to evaluate the potential implications for constitutionalism and constitutional adjudication in contemporary Africa.

II.
CONSTITUTIONALISM: BULWARK OF HUMAN RIGHTS PROTECTION
Although recent empirical studies usually trace the roots of modern political systems from the philosophical ideas of the Greek Republics all the way through eighteenth and nineteenth century intellectual enquiries, it has never been an easy task delimiting the historical details of law-ordered societies.
 The earlier political thoughts – the ideas of Plato and Aristotle; the liberalism of Locke and Rousseau as advanced in later years by Voltaire in France, the cautious empiricism of David Hume and Adam Smith, the utilitarianism of Immanuel Kant and Jeremy Bentham as promoted by John Stuart Mill, and the ideas of Thomas Jefferson and James Madison as evident in the Constitution and the Bill of Rights of the United States (US) – were all products of human history.
 History had taught those philosophers and political thinkers that when it comes to the use of power, those who possess excessive amount of personal ambition are often the most influential and, invariably, most dangerous; necessitating, therefore, that limits to governmental powers must be defined by law. Plausibly, therefore, this was where the seeds of constitutionalism were sown.

With the enduring debates on the latitude of governmental power and the determination of the relationship between the government and the governed, the narrow passage of compromise among liberal-welfarists, contractarian constitutionalists, strict constructivists, realists, conventionalists, and minimalists alike, had largely been the need for formalized set of restrictions on those officials who wield political power – restrictions that must be founded on the rule of law.
 This ordering of a society and its governmental powers through the dictates of law, and limiting those powers – the conceptual basis of which lies in classical Western political thought – is what some scholars have described as “old constitutionalism” or “generic constitutionalism.”

Notwithstanding the fact that constitutionalism continues to imply different things to different writers in different political contexts, certain notions have become its invariable parameters.
 In today’s legal parlance, constitutionalism implies governance according to the rule of law, an important universal norm that negates arbitrary rule.
 Closely linked to this neo-liberal conception is the existence of a written constitution that stipulates separation of governmental powers; checks and balances; judicial review; accountable governance; and, of course, a bill of human rights.

With the collapse of communism following the dramatic socio-economic and political events of 1989, the ground had been laid for radical global policy reforms that would assert the earlier day values of liberalism, free market economy and human rights as opposed to the collectivist ideology of the defunct Eastern bloc.
 What became obvious, however, in the process of supplanting the old ideological divide was the realization of the inadequacy of merely ousting the old communist order as a guarantee for sustainable reforms. The consensual path was the gradual ascendancy of a global culture of human rights and the rule of law, enhanced through the instrumentality of constitutionalism.
 

In the post-Cold War era, the ideals of democracy, rule of law and a culture of human rights, rooted in constitutionalism, have become entrenched in the consciousness of states.
 In the light of those tremendous changes that marked the end of the Cold War, Fukuyama had exclaimed:

As mankind approaches the end of the millennium, the twin crises of authoritarianism and socialist central planning have left only one competitor standing in the ring as an ideology of potentially universal validity: liberal democracy, the doctrine of individual freedom and popular sovereignty. Two hundred years after they first animated the French and American revolutions, the principles of liberty and equality have proven not just durable but resurgent.

An enduring normative idea since the age of the earlier liberal thinkers has been the overarching imperative of human rights protection and promotion through constitutional provisions. Some scholars have argued that since individuals are themselves prone to abusing the liberties of others just as those who govern can abuse their powers, human rights constitute the best safeguards for the defense of individual liberties against tyranny.
 The desirability of including human rights provisions within the body of a national constitution or as an appendage to it is an idea that has found robust validation in ample scholarship. There is a contention that the inclusion of a bill of rights in a constitution translates such rights into a device for “legitimacy…and political stability” in pluralistic societies.
 Gavison also argues that “[t]he high visibility and solemn nature of most constitutions help in making the commitment to human rights a part of civil religion and civil-shared culture.”
 While critics of the constitutionalization of human rights contend that the inclusion of a bill of rights is neither necessary nor adequate to secure human rights protection,
 there is no denying the fact that the mere existence of such explicit provisions are potent in building, institutionalizing, and sustaining the processes that would ensure their promotion and protection as they gain more popular and informed cognition.

As De Waal, Currie and Erasmus have argued, beyond strengthening the rule of law, democratic accountability, separation of powers as well as checks and balances – all fundamental principles of a constitutional order – 

Bill of Rights overrides ordinary law and conduct inconsistent with it. In addition, subject to considerations of justiciability and constitutional jurisdiction, the Bill of Rights generates its own set of remedies…At the same time [it] contains a set of values that must be respected whenever ordinary law is interpreted, developed or applied. This form of application, which aims at creating harmony between the Bill of Rights and ordinary law, is termed the indirect application of the Bill of Rights.

The 1787 Constitution of the US (together with the subsequent Bill of Rights, 1791)
 has been credited with the pride of being the first written constitution to have an entrenched bill of rights.
 Today, numerous states across the world have written constitutions with entrenched bills of rights, all African states inclusive except Swaziland.
By virtue of its long history of juridical engagement with the interpretive dynamics of a written constitution and constitutionalized rights, therefore, the influence of the US judicial system understandably looms large, not the least in the common law world. Whatever criticisms there may be against the stance of US courts in certain cases,
 there can be no gainsaying the fact that their tradition of radical constitutional interpretation impels intellectual scrutiny in a discourse of this nature.

III.
CONSTITUTIONAL INTERPRETATION: COMPARATIVE TRADITIONS AND INFLUENCES
A constitution is central to a country’s legal system because it defines the principles on which the system is based. It sets up the most important institutions of government, states their principal powers and makes broad rules about how those powers are to be exercised. In several countries, those principles and rules are written down in one documentary piece and that document is called the constitution. Most modern democracies are thus characterized by the existence of written constitutions which usually contain the profound political and social values that determine the structures of governance and legal system.
 The presence of a written constitution has been described as naturally preferable as it offers a realistic platform for the exercise of judicial review, and the assurance of separation of powers, checks and balances, and the rule of law.


It must be borne in mind from the onset that notwithstanding the codification of the fundamental rules relating to powers, privileges, rights and liabilities in written constitutions, their contents do not cease to create problems of interpretation for the judiciary – the organ traditionally assigned the responsibility of constitutional and judicial review in modern democracies.
 With the supremacy usually preserved by written constitutions over all other municipal laws; the futuristic and enduring values entrenched; the rigid posture; their general, abstract, and yet far-reaching contents; and the normativisation of high ethical values usually couched as bill of rights, all make constitutional interpretation a distinctively problematic experience for judiciaries.

While the legitimacy of the powers of judges and the courts to interpret the Constitution has occupied the minds of many legal critics, it is the manner in which judges and courts so interpret written constitutions that has generated more prolific debate. Legal pundits have attempted value-neutral approaches to constitutional interpretation, ranging from originalism, purposivism, objectivism, to liberal and strict constructionism.
 To these have been added diverse other labels like grammatical or literal interpretation, systematic or contextual interpretation, teleological interpretation, historical interpretation, comparative interpretation, and many others.
 Much scholarly effort has been devoted to these abstractions and it serves no purpose to revisit them here.
 Suffice to say, however, that plausible as these approaches and labels might appear, there remains the challenge of debunking the neutrality of those theories, of exposing misleading criticisms, and of articulating effective and accessible methods of interpretation to give full meaning to the guarantees contained in Constitutions.

While there exist diverse quasi-judicial, non-judicial and inquisitorial bodies within various national configurations that may implicate constitutional interpretation,
 it is the role of the judiciary (or court system) that is of critical importance. The evaluation of the role of the judiciary here should not be construed as a “tendency to judicialize politics and politicize the judiciary.”
 Although it would be erroneous to confine the subject of constitutional interpretation to the realm of “judicialism”,
 the very essence of adjudication basically imports the concept of judicial review through which the ordinary law courts exercise their supervisory functions in law ordered societies.

A legal concept of great antiquity, judicial review has drawn the attention of numerous exponents as well as critics. It has been the subject of vibrant debates within divergent domestic jurisdictions and has been the focus of many scholarly treatises.
 The historical origins, broader contexts and other fine details of this concept have been adequately covered in a considerable number of works,
 and need not detain us here. 

The philosophical and conceptual basis for judicial review lies in the notion that the regular courts possess the inherent power to strike down a law, to overturn an executive act, or order a public official to act in a certain manner if they consider such law or act to be unconstitutional or to be contrary to law in a free and democratic society.
 While judicial review has indeed been such a time-honored concept, its impact has been felt more in the sphere of administrative law than in the field of human rights until relatively recent.
 Today, in various nations and across many jurisdictions of the world, judicial review is increasingly emerging as a cornerstone of human rights promotion and protection and has added considerable impetus to human rights discourses.
 

Justifying the inevitable intercourse between human rights and judicial review, Hutchinson and Monahan assert that: 

A sensitivity for individual rights might be seen as particularly appropriate and necessary in contemporary society. Individual life is dominated and permeated by large and complex bureaucracies, principally the state and the business corporation. The challenge to individual rights is no longer the lynch mob crying for blood, but the coolly rational bureaucrat, armed with spread sheets and cost-benefit studies. Regard for the Rule of Law…[will] ensure that “social managers” will not trample individuals in the march toward so-called organizational progress.

In increasing measures, scholars and jurists across legal orientations and ideological boundaries have continued to identify judicial review – within the context of the interpretation of constitutionalized human rights – as a necessary tool for democratic balance and social justice in the modern society.
 

Admittedly, in terms of practical experience and scholarship in constitutional interpretation, the US judiciary represents one of the most remarkable systems with over two centuries of ever-evolving constitutional dynamics. And no doubt, the arrowhead of this tradition has been the US Supreme Court. Even though the US Constitution contains no explicit provision on the function of judicial or constitutional review,
 the US Supreme Court has, since the decision in Marbury v. Madison,
 positioned itself as the undisputed final arbiter in matters involving the interpretation of the US Constitution,
 and in maintaining it as “a living Constitution.”
 

Little wonder that Alexis de Tocqueville asserted that “the representative system of government has been adopted in several states of Europe, but I am unaware that any nation of the globe has hitherto organized a judicial power in the same manner as the Americans…A more imposing judicial power was never constituted by any people.”
 
It must be mentioned that there is hardly any other aspect of US constitutional law where the above view finds credence than in the interpretation of the provisions of the US Bill of Rights. Notwithstanding the protracted controversy that continues to surround many of the proactive decisions of the US Supreme Court,
 the court has, in a long line of landmark cases demonstrated its capacity to remain proactive where laws clash with aspirations of liberty, or where governmental action would result in hardship, injustice or arbitrariness.
 
Rather than cataloguing the prolific achievements of the US Supreme Court in general terms, however, what is immediately relevant to the present essay is the influence it has wrought in other jurisdictions of the world in a specific and narrow aspect of constitutional interpretation: the notion of unenumerated rights.
IV.
UNENUMERATED RIGHTS: A SURVEY OF JURISPRUDENCE AND SCHOLARSHIP
In written constitutions generally, the corpus of human rights for which an individual may seek judicial interpretation, protection and enforcement are usually couched in ascertainable form.
 From a commonsensical perspective, therefore, whatever is not explicitly contained in a written constitution should not belong in or be read into it. This has been the viewpoint of judges and scholars of the positivism school of thought in various ages and climes. Placed within the framework of constitutional rights, any right not expressly conferred by a constitution cannot and should not warrant enforcement. In Barnett’s analysis of this viewpoint, “judges should only do what they are qualified to do and that is enforce ‘the rule laid down’ [since] they have no particular expertise to identify fundamental rights the content of which is not provided to them by an authoritative source.”
 
The foregoing represents the point of sharp divergence among originalists and non-originalists. To originalists, a constitution’s meaning must be that as understood by the public at the time of its making and that if the meaning is not so fixed, the law, government, individual rights will be unpredictable, arbitrary and rendered susceptible to the subjective views of the courts. Conversely, non-originalists contend that a constitution’s meaning must manifest changing societal values and demands, and that if its meaning does not so evolve, society will be subjected to archaic values that cannot respond to current social challenges.


Since the discussion of constitutional interpretation in this essay is located within the context of unenumerated human rights, an effort is made at this juncture to examine how different judiciaries have responded to this notion. 

A. 
United States

As already mentioned, because of the paucity of the provisions of the US Constitution, and of course, its Bill of Rights, the necessity had arisen over the ages for the courts, nay the US Supreme Court, to interpret the constitution in ways that would make it respond to radical changes in social values and dynamics.

Over the course of the last two hundred years, the fount of this judicial engagement has been the provisions of the Ninth and Tenth Amendments of the US Constitution. It will be worthwhile to reproduce them at this juncture.

The Ninth Amendment provides: 
The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.
The Tenth Amendment in turn provides:

The powers not delegated to the United States by the Constitution, nor prohibited by it to the states, are reserved to the states respectively, or to the people.

To these is naturally added the Privileges and Immunities Clause of the Fourteenth Amendment, namely, 
No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States….
While there had been early skepticism and confusion about the notion of unenumerated rights in US constitutionalism,
 it was the embrace of Blackstone’s interpretation of sovereignty as well as the Austinian idea of positivism leading American statesmen and commentators that had fuelled the suppression and antagonism to elaborating the corpus of unenumerated rights.
 Wendell Phillips had located this positivist antagonism to unenumerated rights on the premises of majoritarian sovereignty. In his words:
There can be no more self-evident proposition, than that, in every Government, the majority must rule, and their will be uniformly obeyed. Now, if the majority enact a wicked law, and the Judge refuses to enforce it, which is to yield, the Judge or the majority? Of course, the first. On any other supposition, Government is impossible.

St. George Tucker, an eminent Virginian scholar and jurist, had sought to validate the linkage between unenumerated governmental powers and unenumerated rights in those provisions as follows:
All powers of the federal government being either expressly enumerated, or necessary and proper to the execution of some enumerated power; and it being one of the rules of construction which sound reason has adopted; that as exception strengthens the force of a law in cases not excepted, so enumeration weakens it, in cases not enumerated; it follows, as a regular consequence, that every power which concerns the right of the citizen must be construed strictly, where it may operate to infringe or impair his liberty; and liberally, and for his benefit, where it may operate to his security and happiness, the avowed object of the constitution.

Compounding the hazy profile of unenumerated rights was the judicial ambivalence and uncertainty of US judges of that era. This scenario played out in Calder v. Bull,
 where Justice Chase had affirmed the possibility of invalidating laws and powers that violate rights not enumerated in the US Bill of Rights.
 Even though Justice Iredell had concurred with Chase in that decision, he had, a decade earlier, been a committed protagonist of unenumerated rights. In defending the failure of the Constitution of North Carolina to enumerate rights, Iredell had vehemently argued that:
It would not only be useless, but dangerous, to enumerate a number of rights which are not intended to be given up; because it would be implying, in the strongest manner, that every right not included in the exception might be impaired by the government without usurpation; and it would be impossible to enumerate every one. Let any one make what collection or enumeration of rights he pleases, I will immediately mention twenty or thirty more rights not contained in it.

In a number of judicial decisions, the US Supreme Court had alluded to the substantive implications of the Ninth and Tenth Amendments, albeit without settling the philosophical and conceptual questions arising from them.
 The uncertainty came to a head in Griswold v. Connecticut,
 a celebrated decision on the right to privacy which is not listed in the US Bill of Rights, where Justice Arthur Goldberg had lucidly established the basis of unenumerated rights in the following words: 

The language and history of the Ninth Amendment reveal that the Framers of the Constitution believed that there are additional fundamental rights, protected from governmental infringement, which exist alongside those fundamental rights specifically mentioned in the first eight constitutional amendments...To hold that a right so basic and fundamental and so deep-rooted in our society as the right of privacy in marriage may be infringed because that right is not guaranteed in so many words by the first eight amendments to the Constitution is to ignore the Ninth Amendment and to give it no effect whatsoever. Moreover, a judicial construction that this fundamental right is not protected by the Constitution because it is not mentioned in explicit terms by one of the first eight amendments or elsewhere in the Constitution would violate the Ninth Amendment...Nor do I mean to state that the Ninth Amendment constitutes an independent source of rights protected from infringement by either the States or the Federal Government. Rather, the Ninth Amendment shows a belief of the Constitution’s authors that fundamental rights exist that are not expressly enumerated in the first eight amendments and an intent that the list of rights included there not be deemed exhaustive.
 

The Connecticut statute prohibiting the use of contraceptives was consequently voided as an infringement of the right of marital privacy. The reasoning in Griswold has found adumbration in a bevy of other cases where the right to privacy, not mentioned anywhere in the US Constitution has been recognized and enforced.

What, then, is the whole essence of ‘unenumerated rights’ in the provisions of the topical Amendments to the US Constitution? Lund proffers a navigational aid in this foggy terrain: 
[T]he…Amendments together serve as an emphatic reminder that the Constitution was designed so as to protect a vast number of unenumerated rights from infringement by the federal government, namely all those rights that the federal government is not authorized to abridge in the exercise of its enumerated powers. Some of them may be natural rights, some are positive rights established by state law, and some are political rights exercised in the course of establishing state law.

Contrary to the initial reluctance towards unenumerated rights, therefore, US jurists are showing increasing interest in them, extending the scope of rights intrinsically covered. Jon Roland, Founder and President of the Constitution Society, had in his seminal essay posited that the body of unenumerated rights under US constitutionalism covers thirteen categories of rights including right to “recordation of public acts and disclosure of records”; to complete and accurate reports of revenues and expenditures; and the right to travel.
 Others have strongly argued that these rights also cover self defense and gun ownership.
 The US judiciary has also established the existence of a right to welfare assistance for the indigent;
 offered succor to the illegitimate child;
 and protection for the mentally ill.

While the notion of unenumerated rights has received considerable attention in the US, its philosophical and moral appeal has also engendered somewhat passionate responses, for and against, in other jurisdictions. Although not usually discussed or applied as direct adoption of the US notion of unenumerated rights, the idea manifests in the course of interpreting the constitutions of diverse Anglophone states.
 While there might be more than one reason for this scenario, it however appears that the following statement of Canadian Supreme Court Justice Claire L’Heureux-Dubé captures the picture in convincing light:

As the bonds of colonialism loosened, the prominence of American jurisprudence grew throughout the world. This is particularly true in the field of constitutionalism and human rights. The very concept of judicial review of legislation in accordance with guaranteed rights originated in the U.S. Supreme Court, in the classic case of Marbury v. Madison.

The scenario of unenumerated rights therefore manifests in two ways: in countries with constitutions “written in language which is brief, sometimes obscure and usually ambiguous.”
 Australia and Canada, with their very old constitutions (1901 and 1867, respectively), fall in this rank. The other mode is in countries with certain constitutional guarantees that are essentially human rights provisions but which are excluded from enforceability. India, Nigeria, and numerous African states of the neo-Nigerian constitutional model belong in this category.
 It will be worthwhile to examine these manifestations in some detail.
B.
Australia

It is now beyond polemics that there exists a comparative linkage between the Australian and US Constitutions, at least in terms of their interpretative dynamics.
 An eminent Australian scholar, Craven, had actually argued that 

The originalism debate in the United States has largely been fought over the interpretation of the Bill of Rights, with its broad, sweeping guarantees of fundamental human rights. It is in this highly emotive context, the stalking-ground of rights to abortion and to freedom from racial discrimination, that the performance of the Supreme Court has been vilified or defended according to the stance of commentators upon the question of original intent. The Australian Constitution does not include a bill of rights, and so the High Court has not been called upon to deploy its interpretative armory in so controversial a field.

However, Craven’s contention would appear outdated. Even though Australian Constitution does not have a Bill of Rights, the Australian judiciary, represented by the High Court, has been actively engaged in rights-based constitutional interpretation work. The anchor of the Australian High Court’s forays has been the robust application of the principle of legality, a well-established concept in English common law. Lord Hoffman explained the rationale and essence of the principle vis-à-vis the protection of unenumerated rights this way:

The principle of legality means that Parliament must squarely confront what it is doing and accept the political costs.  Fundamental rights cannot be overridden by general or ambiguous words.  This is because there is too great a risk that the full implications of their unqualified meaning may have passed unnoticed in the democratic process.  In the absence of express language or necessary implication to the contrary, the courts therefore presume that even the most general words were intended to be subject to the basic rights of the individual.  In this way the courts of the United Kingdom, though acknowledging the sovereignty of Parliament, apply principles of constitutionality little different from those which exist in countries where the power of the legislature is expressly limited by a constitutional document.

This principle has been adopted and applied with approval by Chief Justice Gleeson of Australia;
 Chief Justice Elias of New Zealand;
 Justice Kirby;
 and Justice Tipping.
 The principle has steadily evolved into the bedrock of constitutional interpretation in Australia and New Zealand.
 
In a country without a Bill of Rights, the principle of legality has become a tool of establishing separation of powers, rule of law and the protection of human rights in Australia. It has also helped in formulating ascertainable presumptions against any exercise of governmental powers. Among some of the established presumptions based on this principle are that it will never be the intention of the Parliament:

(a) to invade fundamental rights, freedoms and immunities;

(b) to restrict access to the courts;

(c) to exclude the right to claims of self-incrimination;

(d) to deny procedural fairness to persons affected by the exercise of public power;

(e) to interfere with vested property rights,
 or to alienate property without compensation;
 or

(f) to interfere with equality of religion.

Following the growing acceptance of this principle, therefore, in Australian Broad. Corp. v. Lenah Game Meats (Lenah Meats),
 for example, Justice Callinan stated that he disagreed with the unanimous decision in Lange v. Australian Broad. Comm’n,
 and proceeded to confirm the existence of an implied constitutional freedom of political communication in Australia. It is noteworthy that the Australian High Court has already extracted some other unenumerated rights from the separation of judicial power effected by the Constitution of the Australian Commonwealth.
 
C.
Ireland

Even though the Republic of Ireland has a written constitution containing a bill of rights, it could not avoid judicial engagement with the subject of unenumerated rights in the course of interpretative activities. The Irish judiciary had introduced the notion of unenumerated rights into Irish constitutional jurisprudence when the court was called upon in 1965 to decide on a claim to the right to bodily integrity under Article 40(3)(1) of the Irish Constitution, 1937 (Bunreacht na hÉireann), in the case of Ryan v. Att’y Gen.
 It will be apt to reproduce the critical content of the said Article 40.

Article 40 Personal Rights

….

(3.1) The State guarantees in its laws to respect, and, as far as practicable, by its laws to defend and vindicate the personal rights of the citizen.

(3.2) The State shall, in particular, by its laws protect as best it may from unjust attack and, in the case of injustice done, vindicate the life, person, good name, and property rights of every citizen.

Rather than define this novel right to bodily integrity, Justice Kenny proclaimed that the origins of unenumerated rights were to be found in the “Christian and Democratic nature of the [Irish] State.”
 Even though on appeal the Supreme Court had considered Justice Kenny’s view as too narrow,
 the apex court had demonstrated in later cases that the “personal rights” of life, good name and property enumerated in the Irish Constitution of 1937 were inexhaustive.
 
Both Justice Kenny, who introduced the concept of unenumerated rights into Irish constitutionalism as well as the Supreme Court that glossed over his natural law justification for them have been subjected to robust criticism.
 Hogan decries the notion of unenumerated rights as “practically tantamount to an open invitation to the judiciary to become later day philosopher kings via the guise of Constitutional interpretation.”

Nevertheless, more than four decades after its inception in Ireland, the sustained application of the concept has vindicated Doolan’s submission that its discovery was “one of the most innovative features of [Irish] Constitutional law.”
 Ample judicial decisions and scholarly pronouncements lend credence to this assertion.
In Macauley v. Minister of Posts and Telegraph,
 the plaintiff had argued that the fact that the fiat of the Attorney-General was necessary before proceedings could be initiated by a citizen against a Minister, whereas a Minister could institute proceedings against a citizen without obtaining such a fiat, constituted an impermissible inequality as between a Minister and a citizen. The plaintiff failed in his equality argument but succeeded on the basis that his unenumerated constitutional right of access to the courts had been infringed.
Similarly, the Irish judiciary had in 1974 extended the scope of unenumerated rights to cover the protection of the unborn child. In McGee v. Att’y General,
 Justice Walsh had applied the unenumerated right of the unborn child to restrict another unenumerated right – to marital privacy. In his words:
Any action on the part of either the husband and wife or of the state to limit family sizes by endangering or destroying human life must necessarily not only be an offence against the common good but also against the guaranteed personal rights of the human life in question.

Whether by statute or by policy, there is no longer any iota of doubt that the unborn child is guaranteed full protection under the Irish Constitution. What more? Beyond the Ryan decision, several rights as diverse as the right to communicate;
 and the right to earn a living,
 have been located within the realm of “personal rights” under Article 40(3) of the Irish Constitution.
It is also important to note that even though Irish Constitution does not recognize socio-economic rights in justiciable form, the Directive Principles of Social Policy contained in Article 45 of the Constitution have presented the courts with opportunity to define the content and scope of unenumerated rights. In Murtagh Properties v. Cleary,
 the right to earn a living was premised on the content of Article 45.
 An Irish scholar has strongly contended that Article 45 holds the ace in resolving the polarization among those in favor or against unenumerated rights in Ireland.


In the other manifestation of judicial recognition of unenumerated rights, written constitutions do exist, with elaborate human rights provisions (bill of rights), albeit tainted with a genre of provisions usually tagged ‘Directive Principles’, among which the Indian version stands out in the developing world.
 And since these constitutional provisions now variously known across Africa as Fundamental Objectives or Directive Principles were not original to Africa, I must delve into their earliest frameworks for proper understanding of the subject, in this instance, the Indian Constitution.
D.
India

Part III of the Indian Constitution of 1950
 sets out “Fundamental Rights” encompass the right to equality;
 the rights to freedom of speech, expression, assembly, association, movement and choice of work;
 criminal procedural rights;
 the right to life and personal liberty;
 the right against exploitation;
 the right to freedom of religion;
 minority rights;
 and the right to constitutional remedies.


In Part IV of the Constitution, there is a cluster of “Directive Principles of State Policy” dealing with such issues as adequate means of livelihood; fair distribution of material resources; equal pay for equal work; health and strength of all citizens; child development;
 equal justice and free legal aid;
 functional village arrangement;
 right to work, to education and to public assistance in certain cases;
 provision of just and humane conditions of work and maternity relief;
 living wage and fair conditions of work for workers;
 participation of workers in industrial management;
 uniform civil code for citizens;
 provision of free and compulsory education for children;
 promotion of educational and economic interests of weaker sections of society;
 duty of the State to raise the level of nutrition and the standard of living;
 organization of agriculture and animal husbandry;
 environmental protection and improvement;
 protection of monuments, places and objects of national importance;
 separation of judiciary from executive;
 and the promotion of international peace and security.


The summary of the provisions of Part IV can be found in Article 38 that says: 

(1) The State shall strive to promote the welfare of the people by securing and protecting as effectively as it may a social order in which justice, social, economic and political, shall inform all the institutions of national life.

(2) The State shall, in particular, strive to minimize the inequalities in income, and endeavor to eliminate inequalities in status, facilities and opportunities, not only amongst individuals but also amongst groups of people residing in different areas or engaged in different vocations.

Article 37 however expresses the non-justiciable status of those provisions as follows: “The provisions contained in this Part shall not be enforceable by any court, but the principles therein laid down are nevertheless fundamental in the governance of the country and it shall be the duty of the State to apply these principles in making laws.”

The reduction of those provisions into non-justiciable claims had been the product of the protracted political intrigues that beleaguered India during its transition period. As constitutional historian Glanville Austin notes:

Although the Fundamental Rights and Directive Principles appear in the Constitution as distinct entities, it was the [Constituent] Assembly that separated them; the leaders of the Independence Movement had drawn no distinction between the positive and negative obligations of the State. Both types of rights had developed as a common demand, products of the national and social revolutions, of their almost inseparable intertwining, and of the character of Indian politics itself.

Austin is not alone in the assertion that those provisions were originally meant to be justiciable. As Indian human rights scholar Narively writes, “[t]he prevailing sentiment in the [Indian national] Sub-Committee [on Fundamental Rights and to the Constituent Assembly] was in favor of formulating all rights, including those that later on became the directive principles of state policy, with legal enforceability.”

Another scholar of the Indian Constitution had explained the essence of the Directive Principles as follows: 

The principal object in enacting the directive principles was to set standards of achievement before the legislature and the executive, the local and other authorities, by which their success or failure could be judged. It was also hoped that those failing to implement the directives might receive a rude awakening at the polls.

Austin’s later statement lends unflinching credence to this assertion, and adds an insight into the philosophical basis of those provisions:

The Directive Principles were a declaration of economic independence, a declaration that the privilege of the colonial era had ended, that the Indian people (through the democratic institutions of the Constitution) had assumed economic as well as political control of the country, and that Indian capitalists should not inherit the empire of British colonialists.

The judicial interpretation of those directive principles at the earlier stages of the Indian constitutional experience demonstrated how the ossified letters of legal documents could assume vibrant content. While the Supreme Court of India had in 1951 held, inter alia, that “the directive principles have to conform to and run subsidiary to the chapter on fundamental rights”,
 in later years, particularly since the Indian emergency years (1975-1977), Indian courts were to adopt a new, radical and proactive approach to the interpretation of the scope and content of those directive principles.
 
Today, Indian courts have established a veritable juridical pedestal in the Directive Principles to address the plight of India’s underprivileged masses, to challenge poverty and deprivation, and to question governmental acts that are capable of fettering the very life, capabilities and aspirations of ordinary Indians.
 
Posing the rhetorical question of whether the Directive Principles in the Indian Constitution have “helped to bring Indian society closer to the Constitution’s goal of social, economic, and political justice for all”, Austin concludes thus: “Briefly, the answer is yes.”
 Similarly, in his assessment of the Indian judiciary’s efforts at giving life to the otherwise non-justiciable provisions on Directive Principles in the Indian Constitution, Rao says: “From…a restrictive and narrow definition of human rights, the Supreme Court has expanded the scope of enforceable rights such as the right to life and liberty.”
 
It is particularly striking to note that the pivot of the Indian judicial approach to the expansive and proactive interpretation of fundamental rights have been the Directive Principles, which, technically speaking, are non-justiciable. The Supreme Court has resoundingly reaffirmed the status of the Directive Principles as being the non-negotiable corollary of fundamental human rights.
 This reconceptualization has meant a sustained commitment to the integrative approach to all human rights in Indian courts. A long line of cases demonstrates this assertion.


In the groundbreaking case of Maneka Ghandi v. Union of India,
 the applicant’s passport had been seized by the authorities pursuant to the Emergency Orders of that period, and thus, she had been denied the opportunity to travel abroad. Observing that any procedure affecting any human rights must not be “arbitrary, fanciful or oppressive”,
 the Indian Supreme Court seized the opportunity of Ghandi to affirm that the right to life entrenched in Article 21 of the Indian Constitution also covers the right to travel abroad. 

This case was to mark a historic defining moment for the Indian judiciary as well as human rights protection in years to follow.
 While Ghandi had arisen as an action in defense of the right to personal liberty, its broader effects have been felt in the areas of criminal justice, judicial review, contracts, ecology, fundamental rights as well as other “implied fundamental rights” including education, legal aid, pollution-free environment, livelihood and human dignity.
 The proactive approach of the Indian judiciary to many questions involving social justice, individual liberty, human development, labor rights and poverty alleviation has been the offshoot of the judiciary’s commitment to a creative interpretative process that considers a fundamental human right to “mean merely animal existence [when it is bereft of] human dignity.”


Thus, in Olga Tellis v. Bombay Mun. Corp.,
 the petitioners who were slum dwellers had petitioned against their forcible eviction by the defendant corporation, alleging a violation of their right to life under Article 21. The Supreme Court held that the right to life conferred by Article 21 of the Indian Constitution extends to the right to livelihood, and that in this particular instance, the eviction of the slum dwellers will deprive them of livelihood, and invariably, life. Even though the applicants had failed to demand that the corporation allows the slum dwellers to show why they should not be evicted, the court ordered that further evictions must cease until the end of the prevailing monsoon season, to mitigate their hardship.
 The court explained the basis of its decision as follows: 

The sweep of the right to life conferred by Article 21 is wide and far reaching. It does not mean merely that life cannot be extinguished or taken away as, for example, by the imposition and execution of the death sentence, except according to procedure established by law…An equally important facet of that right is the right to livelihood because, no person can live without the means of living, that is, the means of livelihood. If the right to livelihood is not treated as a part of the constitutional right to life, the easiest way of depriving a person of his right to life would be to deprive him of his means of livelihood to the point of abrogation. Such deprivation would not only denude the life of its effective content and meaningfulness but it would make life impossible to live. And yet, such deprivation would not have to be in accordance with the procedure established by law, if the right to livelihood is not regarded as a part of the right to life. That, which alone makes it possible to live, leave aside what makes life livable, must be deemed to be an integral component of the right to life.

The Indian judiciary has consistently shown in many other instances that it will not abandon the helpless to the vicissitudes of life. In Samity v. State of West Bengal,
 involving a petitioner who had suffered serious cerebral injuries occasioned by a train accident, the Supreme Court held that under Article 21, he had a right to “timely medical treatment.”

The effect of the proactive stance of the Indian judiciary has also been felt in the fields of industrial, labor and trade practices.
 In a slew of cases, for instance, the Supreme Court has held that the “equal pay for equal work” principle in Article 39(d) of the Indian Constitution is within the expanded scope of Articles 14 and 21.
 

Also, in Randhirin Shri Literam Sugar Co. Ltd. v. Union of India,
 citing the directive principles, the Supreme Court held that the price control on foodstuffs was in the public interest.

The manner of consistency and clarity with which the Indian Supreme Court has been administering social justice through its efficacious protection of the ‘implied’ rights in the Indian Constitution has led a scholar to proclaim that “after Maneka Ghandi’s case the Court began to apply the fair and reasonable requirements of law not only to deprivation of life but also to the well-ordered concept of human dignity and life.”
  
By virtue of shared British colonial heritage and common law traditions, the Indian approach to human rights certainly portends strategic implications for other countries of the developing world, especially those in Anglophone Africa.

E. 
Nigeria

The Indian constitutional design of directive principles had gained the attention of constitutional drafters in Indonesia in 1951, Nepal in 1962, and Sri Lanka in 1972.
 For Africa, Nigeria led the way in 1979 with its Second Republican Constitution.
 That Constitution provided a litany of principles that would guide the administration of the Nigerian polity towards the general good (sections 13-22).
 Those objectives and principles were essentially a set of guidelines designed to secure the ‘national’ targets of social well-being, social justice, political stability, and economic growth in accordance with the espoused vision of the Preamble to the Constitution.
 

During the drafting stages of the CFRN 1979, Emovon, a Nigerian scholar, had justified the inclusion of these objectives as follows:

Fundamental Objectives refer to a set of social ideals which are semi-justiciable and designed as targets towards which the country must aim. They define a goal for the Nation without which this country would drift as it appeared to have done in the past. In a country as vast and heterogeneous as Nigeria where we still have primacy of local interests and where the people have…different historical, cultural and religious backgrounds, it has become necessary to spell out in detail the basic principles of the State for the guidance of Government.
 

While those Fundamental Objectives could have passed as one of the most innovative dimensions in the history of constitution making in Nigeria, they are prone to becoming worthless platitudes because of their emasculated constitutional status.
 An overriding provision of the same Constitution nullifies their legal value:

6(1) The judicial powers of the Federation shall be vested in the courts to which this section relates, being courts established for the Federation.

…

(6) The judicial powers vested in accordance with the foregoing provisions of this section 

… 

(c) shall not, except as otherwise provided by this Constitution, extend to any issue or question as to whether any act or omission by any authority or person or as to whether any law or any judicial decision is in conformity with the Fundamental Objectives and Directive Principles of State Policy set out in Chapter II of this Constitution….


It naturally follows, from the above ouster clause, that all the promises of the Objectives and Principles in Chapter II of the CFRN serve no better purpose than British coronation oath: mere moral appeal. The decisions of Nigerian courts, as far as the status of those provisions is concerned, were unequivocal in confining those provisions to the realm of principles that may only appeal to the morality of any government in power.
 


The idea of non-justiciable constitutional provisions had indeed become Nigeria’s legacy for constitutionalism in Africa. After the debut in 1979, political power brokers in other African countries had found a leeway out of rights-based accountability to their peoples. Thus, at independence, Zimbabwe (1980)
  and Namibia (1990)
 must have looked up to the Nigerian constitutional model of 1979 in drafting their versions of fundamental objectives that mirror the Nigerian model almost verbatim.
 The constitutional model of Directive Principles was to fascinate many other African countries in the years that followed. Many African Constitutions are now replete with provisions identical to the neo-Nigerian paradigm. These are: Botswana, 1992;
 Eritrea, 1997;
 the Gambia, 1994;
 Ghana, 1992;
 Lesotho, 1993;
 Liberia, 1984;
 Malawi, 1995;
 Sierra Leone, 1991;
 Tanzania, 1984;
 Uganda, 1995;
 and Zambia, 1991.
 Common to all those constitutional provisions is their non-justiciability because of language similar to that found in section 6(6)(c) of the Nigerian model.

V.
CONTEXTUAL AFRICAN CHALLENGES AND THE PROMISE OF UNENFORCEABLE ENUMERATED RIGHTS
It is important to note that the provisions usually couched as Directive Principles are often the exact spirit and letters of economic, social and cultural rights (ESCR) norms, as elaborated in the International Covenant on Economic, Social and Cultural Rights (ICESCR), 1966.
 One is perturbed that many African States Parties that are obliged under Article 2(1) of the ICESCR “to take steps…by all appropriate means, including particularly the adoption of legislative measures” to secure ICESCR provisions have generally shunned the inclusion of economic, social and cultural rights in the most fundamental of their domestic laws. 

Since 1979 when the Fundamental Objectives and Directive Principles of State Policy debuted in Nigerian constitutionalism, the entrenched non-justiciability clause has remained a veritable rampart against their appreciation in Nigerian courts. The non-justiciability of these provisions has received judicial pronouncement in a series of cases, chief among which was Okogie v. Att’y Gen., Lagos State.
 Here, the plaintiff had sued as the trustee of Roman Catholic Schools challenging the abolition of private primary schools on the ground that it was contrary, inter alia, to freedom of expression guaranteed in the CFRN 1979. The government had argued that the operation of private schools was inconsistent with the obligation of the State to give “equal and adequate educational opportunities” under Section 18(1), CFRN. The court also held that while the phrase “equal and adequate educational opportunities” did not necessarily restrict the right of private institutions or other persons to provide similar or different educational facilities at their own expense, taste and preferences, the Directive Principles must have to conform to and run subsidiary to the fundamental human rights provisions.
 

The reasoning in that decision found wholesale affirmation in Adewole v. Jakande, Governor of Lagos State.
 It had become evident that the ESCR elements in the Directive Principles were to remain cosmetic constitutional provisions in Nigeria. 

Indeed, the first time those provisions were ever referred to as “rights” was in the 1991 decision of the Nigerian Court of Appeal in Uzuokwu v. Ezeonu II
 where the court held, inter alia, that “[t]here are other rights which may pertain to a person which are neither fundamental nor justiciable in the court. These may include rights given by the Constitution as under the Fundamental Objectives and Directive Principles of State Policy under Chapter II of the Constitution.” 
 

For a very long period, therefore, as far as ESCR were concerned, Nigerian courts had declined to assume jurisdiction. It is worthy to note, however, that since the era of the repressive military regimes that ruled Nigeria between 1984 and 1999, efforts had been made by human rights NGOs and activists to explore the application of the African Charter in national courts in view of its domestication.
 Thus, in a long line of cases, Nigerian courts have been called upon to adjudicate on the domestic legal status of the African Charter. In Ogugu v. State, 
 the Supreme Court of Nigeria held that all rights provisions in the African Charter are applicable and enforceable in Nigeria through the ordinary rules of court in the same manner as those fundamental rights set out in Chapter IV of the Constitution. This position has been affirmed by the later decision of the apex court in Abacha v. Fawehinmi.

Notwithstanding the fact that the scanty Nigerian jurisprudence on the African Charter has exclusively been on civil and political rights, it is plausible to argue that a priori, the ESCR provisions in the African Charter are domestically enforceable although further development of jurisprudence in this direction will still be required to make this thinking resonant.
 In this regard, I conjecture a re-awakening of the Nigerian judiciary to its responsibility in nation-building in light of the Supreme Court’s decision in Att’y Gen., Ondo State v. Att’y Gen., Fed’n.
 The Ondo State Government had brought an action challenging the constitutional validity of the Corrupt Practices and Other Related Offences Act, 2000 as well as the Independent Corrupt Practices and Other Related Offences Commission (ICPC) set up under it to initiate criminal proceedings in any court in Nigeria.

In what may be considered a new judicial perception about the status of the Fundamental Objectives in Nigeria, the Supreme Court added that: 

As to the non-justiciability of the Fundamental Objectives and Directive Principles of State Policy, section 6(6)(c)…says so. While they remain mere declarations, they cannot be enforced by legal process but would be seen as a failure of duty and responsibility of State organs if they acted in clear disregard of them…the Directive Principles can be made justiciable by legislation.


From the tone of the Ondo State decision, it would appear that the Nigerian Supreme Court might become favorably disposed to ESCR adjudication in the future, particularly where there are appropriate statutes to fortify rights-based claims.

While one might be prone to ascribe the parlous state of ESCR adjudication in Nigeria to substantive issues of legal framework, perhaps the most formidable impediment to the effective protection of such rights remains the common law procedural doctrine of locus standi and how the courts have interpreted it in relation to constitutionalism. Nigerian courts still interpret the rule on the right to sue very strictly, that is, only the person who shows the court that he or she has personal interest in the subject matter of the litigation or that the violation complained of affects him or her directly and personally, has the ‘standing’ to institute an action. This has always been particularly difficult to establish in public interest litigation cases as few of such actions ever scale the hurdle.
 

The leading decision on the question of locus standi in Nigeria is Adesanya v. President of the Federal Republic of Nigeria
 where the appellant had commenced an action challenging the appointment of the Chairman of the Federal Electoral Commission on the ground that it would violate some constitutional provisions. After a protracted process of appeals, the Supreme Court of Nigeria held that the appellant lacked the locus standi to institute the action. In laying the foundation of what was to become Nigeria’s ‘strict constructionist approach’ to locus standi, the apex court had preoccupied itself with the imprecise task of keeping “vexatious litigants or frivolous claims” at bay.
 Regrettably, despite rigorous attempts by Nigerian lawyers to whittle down the conservative rule of locus standi, Adesanya has continued to reverberate on the Nigerian legal terrain since 1981.

It is my contention that based upon the dynamic trends on the doctrine in England as well as in many common law jurisdictions, the test of ‘interest’ in Nigerian courts should be based on liberal rules of genuine concern and legitimate expectation.
 This argument has received isolated judicial approval in Ezezoobo v. The Provisional Ruling Council
 where the Federal High Court held that in public law, locus standi should not deprive citizens’ access to court for remedies. 

Once this proposition gains acceptation in the higher courts and becomes settled, the question of the extent of state obligations would follow, but for now, the ESCR struggle must advance towards achieving basic recognition for these rights and their beneficiaries in Nigerian courts.

F. 
Other Anglophone African States

The non-domestication of international human rights treaties, conservatism, lack of knowledge about global trends, the virtual non-availability of ESCR precedents, and an inadequately equipped civil society have been the combined factors for the stunted development of ESCR jurisprudence by most judiciaries in Africa.
 A survey of the judicial terrain across Africa reveals that pronouncements relevant for ESCR jurisprudence are to be gleaned mainly from decisions on other tangential issues.
 Thus, while it will not be preposterous to assert that the growth of human rights jurisprudence is generally stunted in much of Africa because of deep and complex inherent and structural problems,
 many African judicial institutions function under limitations that have reduced human rights to abstract ideas, stultifying their appreciation as legal imperatives.


Some scholars have painted the reality of how societal perceptions about the Ugandan judiciary have negatively affected ESCR promotion and protection.

And in their careful scrutiny of housing rights and related litigation in Kenya, Bodewes and Kwinga had described the judicial landscape as follows:

In Kenya, politics play a much more important role than the rule of law in the area of housing and land disputes. The adjudication process, which was intended to provide the necessary safety valve to protect the rights…has totally collapsed under the massive weight of corruption. As a result, the courts have turned a blind eye to both the unlawful and forced evictions of residents…and have sanctioned the rabid land grabbing that is endemic in Kenya today. In Kenya, there is a dearth of jurisprudence in the area of housing rights….
 


There can hardly be any realistic disputation that the above assessment broadly epitomizes the stunted evolution of ESCR jurisprudence in Africa.

The aim of my extensive foray into the contemporary state of ESCR jurisprudence in Africa is to identify trajectories for constitutional interpretative thrust that will promote ESCR jurisprudence and invariably, a rights-based approach to democratization, development and good governance in Africa. From the decisions examined, an inevitable inference emerges: that African juridical entities can no longer afford to be complacent in the delivery of social justice whatever their ideological leanings might be. The path to that lofty goal lies in the integrative approach to constitutional interpretation of human rights.

The consciousness would need to be strengthened among jurists and other stakeholders in the administration of justice in Africa that in the whirlpool of the dynamic social, economic, legal and policy complexities of contemporary Africa, their role as interpreters and arbiters must be underpinned by a constant watch on the products of democratization and governance. It can no longer be the norm that the judiciary should insulate itself from social realities more so when it has become axiomatic that considerable number of human groups and minorities – the homeless, HIV/AIDS patients and orphans, disabled persons, the unemployed, the illiterate, rural dwellers, refugees, children, the aged, people of ‘different’ sexual orientations – are often marginalized even in a democratic set-up.

VI.
CONCLUSIONS
As I already demonstrated, through progressive, expansive or proactive interpretative techniques, many national judicial institutions have jettisoned the notion of the non-justiciability of constitutional provisions implicating rights. In many of the jurisdictions explored, the bulwark of opposition to proactive judicialism is crumbling, giving way to efforts at rendering substantial (distributive) justice to vast populations. Little wonder that Peretti argues that “[j]udicial activism and decision-making based on personal political preference or calculations of political acceptability do not pose a great threat to the Court’s power and independence. What does pose such a threat is extreme judicial restraint or, alternatively, judicial activism accompanied by political insensitivity and carelessness.”

Reflecting on the Indian judiciary’s legendary breakaway from its earlier conservatism to respond to the demands of social pressure and its implications for Africa, now late Zimbabwean jurist, Dumbutshena had argued: 

India has many more problems of poverty, ignorance and illiteracy that we have in…Africa. Yet it is in India that judicial activism has changed the face of justice…The question of delivery of justice to the disadvantaged was paramount in the minds of Supreme Court judges. They reformed its procedures and jurisdictional rules relating to constitutional and legal rights of the poor classes who could not approach the court for redress of their grievances…This was judicial activism at its best.

If, therefore, by any figment of imagination, the responses of European and American courts are considered peculiar to former colonialist/imperialist legal traditions and thus objectionable, can the Indian approach be equally so assailed by African scholars, jurists and activists? By no means. 

Without doubt, the gains of global socio-economic rights advocacy through the jurisprudence of the South African courts cannot but be a veritable pointer to the capacity of other African States to achieve tangible accomplishment in social justice delivery and rights-based development if they are so willing.
 Herein lies the very heart of any credible human rights and development agenda in Africa. The outcome of decisions like Magaya v. Magaya
 clearly demonstrates the tragic consequences that non-activist judiciaries portend for Africa and Africans.

It now behoves African judges, courts, and lawyers as well as human rights activists to take up the challenge of building a socially relevant and responsive rule-based human rights system on the domestic fronts. For preliminaries, it will be most appropriate for African judges, lawyers as well as human rights scholars and activists to ask themselves the same question as Indian judges had asked themselves since the dark emergency years until present time: 

Can judges really escape addressing themselves to substantial questions of social justice? Can they simply turn round to litigants who come to them for justice and the general public that accords them power, status and respect and tell them that they simply follow the legal text, when they are aware that their actions will perpetuate inequity and injustice? Can they restrict their inquiry into law and life within the narrow confines of a narrowly defined rule of law? Does the requirement of constitutionalism not make greater demands on the judicial function?

Even courts that were traditionally conservative are finding it no longer problematic to identify discriminatory practices where there are any. Strikingly, discrimination coupled with the denial of access to the necessities of life constitutes the most problematic obstacle to meeting the goals of good governance, constitutionalism and sustainable human rights culture in Africa.

Apart from normative standardization, critical engagement with the integrative human rights approach will facilitate the opportunity for judiciaries as well as quasi-judicial bodies in Africa to develop appropriate remedies for all human rights obligations. Since many ESCR issues are most likely to be fluid and dynamic, national courts would be able to respond systematically, much like the Indian judiciary has done and is doing, in rendering purposive constitutional justice to the aggrieved, deprived, marginalized, and oppressed in Africa.
Far from being an ex cathedra pronouncement on all the dynamics that should inform critical engagement with the concept of unenumerated rights in African states, this essay would have fulfilled its purpose if it stimulates further scholarly scrutiny in that direction.
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� Even though such provisions had been included in IR. CONST., 1937 (Directive Principles of Social Policy, art. 45); MYAN. CONST., 1947 (Directive Principles of State Policy, arts. 32-44); INDONESIAN CONST., 1951; NEPAL CONST., 1962 (Directive Principles and Policies of the State, pt. IV, arts 24-26); and SRI LANKA CONST., 1972 (Directive Principles of State Policy and Fundamental Duties, ch. VI, arts. 27-29), it was the Indian Constitution of 1950 that provided the model for their first African transplant: the Nigerian Constitution of 1979. See generally Ahmed D. Yahaya, The Party System and the Nigerian Polity, in ISSUES IN THE NIGERIAN DRAFT CONSTITUTION 81(Suleiman Kumo et al, eds., 1977) [hereinafter KUMO ET AL] (showing that the Indian Constitution entirely appealed to Nigeria because “the spirit of the Constitution entrenched the notion of India’s dignity and desire to assert its independence”).


� INDIA CONST., adopted Nov. 26, 1949 (entered into force Jan. 26, 1950), amended by Constitution (Sixty-sixth) Amendment Act, 1990, June 7, 1990, reprinted in NANDI KHANNA, CONSTITUTIONAL LAW AND HISTORY OF GOVERNMENT OF INDIA ACT, 1935 AND THE CONSTITUTION OF INDIA 931-1130 (1992).


� Arts. 14-18.


� Art. 19(a)-(g).


� Arts. 20 and 22.


� Art. 21.


� Arts. 23-24.


� Arts. 25-28.


� Arts. 29-30.


� Arts. 32-35.


� Art. 39.


� Art. 39A.


� Art. 40.


� Art. 41.


� Art. 42.


� Art. 43.


� Art. 43A.


� Art. 44.


� Art. 45.


� Art. 46.


� Art. 47.


� Art. 48.


� Art. 48A.


� Art. 49.


� Art. 50.


� Art. 51.


� GLANVILLE AUSTIN, THE INDIAN CONSTITUTION: CORNERSTONE OF A NATION 52 (Oxford 1999).


� VICTOR Z. NARIVELY, CONFLICT: RIGHT TO PROPERTY AND DIRECTIVE PRINCIPLES OF THE INDIAN CONSTITUTION 39 (1988).


� H.M. SEERVAI, CONSTITUTIONAL LAW OF INDIA 759 (1967). See also NARIVELY, id., at 43-46 (demonstrating through vivid account of the views of various participants in the constitution drafting process that the constitutional provisions on directive principles were couched in flexible language to achieve “the goal of economic democracy”).


� AUSTIN, supra note 131, at 61. The evolutionary processes of the Indian Constitution and the Directive Principles have been the subject of ample research and need not detain us any further. See e.g., PATTABHI SITARAMAYYA, THE HISTORY OF THE INDIAN NATIONAL CONGRESS 463 (1946); AUSTIN, supra note 131, at 50-113; Leela Simon et al, Fundamental Rights: The Constitutional Context of Human Rights, in HUMAN RIGHTS IN INDIA 41-71 (Chiranjivi J. Nirmal, ed., 2000); Bertus de Villiers, Directive Principles of State Policy and Fundamental Rights: The Indian Experience, 8(1) S. AFR. J. HUM. RTS. 29 (1992); Maureen Callahan, Cultural Relativism and the Interpretation of Constitutional Texts, 30 WILLAMETTE L. REV. 609 (1994).


� State of Madras v. Champakam Dorairajan (1951) S.C.R. 226, 525.


� See generally Sheetal B. Shah, Illuminating the Possible in the Developing World: Guaranteeing the Right to Health in India, 32 VAND. J. INT’L L. 435, 462 (1999) (showing the impact of public interest litigation and how the Supreme Court of India has consistently interpreted the enforceable provisions of the Constitution to give meaning and force to directive principles). See also S. Muralidhar, Justiciability – The Indian Experience, in INTERNATIONAL HUMAN RIGHTS INTERNSHIP PROGRAM (IHRIP), CIRCLE OF RIGHTS ECONOMIC, SOCIAL AND CULTURAL RIGHTS ACTIVISM: A TRAINING RESOURCE 435 (IHRIP, 2000) (identifying the human rights consequences of the emergency period in India between 1975 and 1977 as the catalyst for the proactive stance of the Indian judiciary on directive principles). 


� See Villiers, Directive Principles, supra note 134, at 46-48. The tremendous impact of the Indian Constitution in the concerted efforts towards good governance and nation-building since 1950, including particularly the emergency years 1975-1977 under Indira Ghandi’s ill-fated regime has been carefully analyzed and documented in AUSTIN, supra note 131, at 293-390 (1999). Ostensibly in its increasing effort to curtail the effect of the constitutional non-justiciability of Directive Principles, the Indian legislature has continually enacted a broad range of statutes that prioritize social issues. Notable among which are the Plantation Labor Act, 1951; the Mines Act, 1952; the Employees Provident Fund Act, 1952; the Maternity Benefits Act, 1961; the Apprentices Act, 1961; the Contract Labor (Regulation and Abolition) Act, 1970; the Bonded Labor System (Abolition) Act, 1976; the Urban Land (Ceiling and Regulations) Act, 1976; the Child Labor (Prohibition and Regulation) Act, 1986 and the Legal Service Authority Act, 1995. It is significant to note that all these statutes resulted from the energetic activism put into the Directive Principles. See generally Lakshmidhar Mishra, Laws for the Labour, in SOCIAL ACTION THROUGH LAW 107 (P. K. Ghandi, ed., 1985) (commending the manner of legislative intervention in the face of rising economic adversities in India)


� AUSTIN, supra note 131, at 114. In the next chapter, I shall be considering in analytical detail the groundbreaking jurisprudential developments from Indian courts on this subject and their implications for galvanizing a rights-based approach to human development in Africa.


� S. N. Nageswara Rao, Human Rights Initiatives, in HUMAN RIGHTS IN INDIA, supra note 134, 52, 64. Art. 21 of the Indian Constitution provides: “No person shall be deprived of his life or personal liberty except according to procedure established by law.” For an insight into how the National Human Rights Commission of India, in partnership with the civil society, has been of tremendous assistance in monitoring the implementation of the Supreme Court’s decisions on human rights, see Subbash C. Jain, The Commonwealth and Human Rights: An Indian Perspective, 25 C’WEALTH L. BULLETIN 117, 128-132 (1999).


� In Minerva Mills Ltd. v. Union of India, A.I.R. 1980 S.C. 1789, the Supreme Court, declared that “[t]hose [fundamental human] rights are not an end in themselves but are the means to an end. The end is specified in Part IV [Directive Principles]”, id., at 1806-1807, per Chief Justice Chandrachud. See also Bharati v. State of Kerala, A.I.R. 1973 S.C. 1461, where the Supreme Court, per Justices Hedge and Mukherjea proclaimed that “the fundamental rights and directive principles constitute the conscience of the Constitution…There is no antithesis between the fundamental rights and directive principles…one supplements the other”, id., at 1641(emphasis in the original).


� Ghandi, A.I.R. 1978 S.C. 597.


� Id., at 674.


� See Antulay v. Naik, A.I.R. 1992 S.C. 1701, 1717, where the Supreme Court described the transformative influence of the provision of Art. 21 in Indian constitutionalism as follows: “Article 21 got unshackled from the restrictive meaning placed upon it...It came to acquire a force and vitality hitherto unimagined. A burst of creative decisions of this Court fast on the heels of Maneka Ghandi gave a new meaning to the Article and expanded its content and connotation.” See also V. Vijayakumar, The Working of the National Human Rights Commission, in HUMAN RIGHTS IN INDIA, supra note 134, 211, 213 (describing the Ghandi decision as “the turning point for judicial activism in upholding the rights and liberties of individuals under the Indian Constitution”).


� M. P. Jain, The Supreme Court and Fundamental Rights, in FIFTY YEARS OF THE SUPREME COURT OF INDIA: ITS GRASP AND REACH 1, 43, 51-52 (S.K. Verma et al, eds., 2000). See, for example, Vellore Citizens’ Welfare Forum v. Union of India, A.I.R. 1996 S.C. 3399, where the Supreme Court laid down the fundamental rule that precautionary measures must be taken by the state and other authorities in the anticipation and prevention of causes of environmental degradation; Vishaka v. State of Rajasthan, A.I.R. 1997 S.C. 3011, where the Supreme Court held the workplace sexual harassment of a woman to be a violation of her rights to equality, life and liberty under arts. 14, 15, and 21; Krishnan v. State of Andhra Pradesh, A.I.R. 1993 S.C. 2178, where the Supreme Court acknowledged that the provision of education depends on the economic capacity of the state, it held that the commercialization of education cannot be permitted. The court further established that under art. 21, the right to education until the age of 14 is a fundamental right; Shetty v. The Int’l Airport Auth. India, A.I.R. 1979 S.C. 259, where the Supreme Court established the rule that although the discretion of awarding contracts for state projects vests in the government, such discretion must be rational, relevant and non-discriminatory”, id., at 157; and, Hoskot v. State of Maharashtra, A.I.R. 1978 S.C. 1548, where the Supreme Court declared that the right to legal aid and speedy trial is an integral part of art. 21.


� Jain, id., at 30.


� Tellis, A.I.R. 1986 S.C. 180.


� Monsoon refers to the volatile climatic torrents that sweep sporadically and unpredictably across India and the South Asian region annually, creating adverse weather conditions. See THE AMERICAN HERITAGE DICTIONARY 549 (4th ed. 2001).  


� Id., at para. 79F-H, 80A-B (emphasis added). This reasoning was applied in the more recent case of Anthony v. Bihar Gold Mines Ltd., A.I.R. 1999 S.C. 1416, where a government worker had his employment and salary suspended while disciplinary action was being considered. The court held that he must be paid “subsistence allowance” notwithstanding the interdiction. In the court’s words: “Non-payment of subsistence allowance is an inhuman act which has an unpropitious effect on the life of an employee”, id., at 1423. See also Coralie v. Union Territory of Delhi, A.I.R. 1981 S.C. 746, 753, where the same court declared: “We think that the right to life includes the right to live with human dignity and all that goes along with it, namely, the bare necessaries of life such as adequate nutrition, clothing and shelter over the head and facilities for reading, writing and expressing oneself in diverse forms, freely moving about and mixing and commingling with fellow human beings.”


� A.I.R. 1996 S.C. 2415.


� Id., at 2429. See also Panikulangara v. India, A.I.R. 1987 S.C. 990 (laying the precedent for the judicial principle that access to medical treatment is an integral part of the right to life under art. 21); Kataria v. Union of India, A.I.R. 1989 S.C. 2039 (upholding the claim of the victim to right to assistance by a medical doctor). For an extensive analysis of concerted efforts of various cadres of the Indian judiciary to incorporate the right to health into the fundamental right to life, see Shah, supra note 136, at 475-484.


� See generally M. Rama Jois, The Supreme Court on Service Law Governing Employees of State, in FIFTY YEARS OF THE SUPREME COURT OF INDIA, supra note 144, at 127-155 (discussing the activist role of the Indian Supreme Court in defending the rights of working people in India). See also Bertus de Villiers, The Socio-Economic Consequences of Directive Principles of State Policy: Limitations on Fundamental Rights, 8(2) S. AFR. J. HUM. RTS. 188-199 (1992) (analyzing the Indian case law on minimum wages, workers’ participation, equal pay, and price fixing, as developed through the activism of the Indian judiciary). See, for example, Bandhua Mukti Morcha v. Union of India, A.I.R. 1984 S.C. 802, where the Supreme Court read art. 21 in conjunction with the directive principles in arts. 39(e), (f), 41 and 42, to hold that bonded labor was unconstitutional, constituting a “gross and revolting violation of constitutional values”, per Justice Bhagwati, at 811. For an analysis of other judicial decisions on these issues, see Rao, supra note 139, at 66-67.


� See e.g., Singh v. Union of India, A.I.R. 1982 S.C. 879; Singh v. J and K, A.I.R. 1986 S.C. 584; Fed’n of Stenographers v. Union of India, A.I.R. 1988 S.C. 1291.


� (1990) I S.C.R. 909.


� See Khandsari v. State of Uttar Pradesh, (1981) S.C. 873, for an earlier decision on identical point. See also Shantistar Builders v. Totane, A.I.R. 1990 S.C. 630, 633, where the Supreme Court held that the right to life included the right to “food, clothing, shelter and a decent environment.”


� T. R. Andhyarujina, The Evolution of Due Process of Law by the Supreme Court, in SUPREME BUT NOT INFALLIBLE: ESSAYS IN HONOUR OF THE SUPREME COURT OF INDIA 193, 204 (B. N. Kirpal et al eds. 2000). For an assessment of the proactive drive of the Indian Supreme Court between 1950 and 2000, see Vijayashri Sripati, Towards Fifty Years of Constitutionalism and Fundamental Rights in India: Looking Back to see Ahead, 14 AM. U. INT’L L. REV. 413, 439-452 (1998).


� For readings on the background to the adoption of Directive Principles in other jurisdictions, see the following: JOSEPH A. L. COORAY, CONSTITUTIONAL AND ADMINISTRATIVE LAW OF SRI LANKA (CEYLON) (1973); TIM MURPHY ET AL, IRELAND'S EVOLVING CONSTITUTION 1937-1997: COLLECTED ESSAYS (1999); Richard Stith, Unconstitutional Constitutional Amendments: The Extraordinary Power of Nepal’s Supreme Court, 11 AM. U. J. INT’L L & POL’Y 47 (1996); Pinai Nanakorn, Re-Making of the Constitution in Thailand, 6(1) SING. J. INT’L & COMP. L. 90, 105-106 (2002); Andrew Ellis, The Indonesian Constitutional Transition: Conservativism or Fundamental Change?, 6(1) SING. J. INT’L & COMP. L. 116 (2002).


� Fundamental Objectives and Directive Principles of State Policy, ch. II (§§ 13-22), Constitution of the Federal Republic of Nigeria (CFRN), promulgated into law by the CFRN Decree No. 104 of 1979 (entered into force Oct. 1, 1979). For a historical commentary on the CFRN 1979, see JADESOLA AKANDE, INTRODUCTION TO THE NIGERIAN CONSTITUTION, at i-xiv (1982). 


� § 13 provides for the overarching duty of all organs and officials of government to apply the provisions of ch. II; § 14 proclaims sovereignty as being vested in the people of Nigeria; § 15 entrenches the promotion of national loyalty as the cardinal political objective of Nigeria;  § 16 entrenches the establishment of a “mixed economic system” as the fundamental objective, which was essentially an official proclamation of the existing free market ideology of the regime; § 17 emphasizes a system of welfare assistance; § 18 declared the commitment of government to education and literacy among Nigerians; § 19 asserts Nigeria’s Afro-centric foreign policy; § 20 directs the State to promote and preserve Nigerian cultures and values; § 21 mandates the Press and media to uphold the fundamental objectives and accountability while § 22 declares the ethics of the Nigerian State as “Discipline, Self-reliance and Patriotism.”  Those same provisions were re-enacted verbatim as ch. II (§§ 13-24) in the 1999 version of the CFRN promulgated into law by Constitution of the Federal Republic of Nigeria (Promulgation) Decree No. 24, May 5, 1999 (entered into force May 29, 1999). For a robust critique of this constitutional model, see ’Dejo Olowu, Fundamental Objectives and Directive Principles of State Policy in Nigeria, in ISSUES IN CONSTITUTIONAL LAW AND PRACTICE IN NIGERIA 290 (Justus A. Sokefun, ed., 2002) [hereinafter SOKEFUN]. 


� Para. 3 of the Preamble to the 1979 Constitution provided the basis of the Constitution as “TO PROVIDE…good government and welfare of all persons in our country on the principles of Freedom, Equality and Justice, and for the purpose of consolidating the Unity of our people.”


� Emmanuel U. Emovon, Fundamental Objectives and Directive Principles and Public Accountability, in KUMO ET AL, supra note 105, 29.


� See AKANDE, supra note 157, at vi. See also AGUDA, supra note 21, at 77-78 (describing those provisions as “a white elephant…attempt to introduce into the constitution some ideals and concepts in the nature…of a by-gone era”).


� CFRN, 1979, § 6(6) (c). This same section was re-enacted verbatim as § 6(6) (c) in the CFRN, 1999.


� I examine a number of relevant decisions in the next segment. Comparative experience in India and Ireland shows that although Directive Principles lack the force of positive law, they have nonetheless crystallized into political imperatives from which no “responsible government” will openly derail. See NARIVELY, supra note 132, at 174-175. See also AUSTIN, supra note 131, at 74-75 (pointing out that since the Directive Principles are seen as “the aims of the Indian social revolution”, every successive parliament has adhered to those principles in the enactment of statutes). As desirable as it would have been for the Directive Principles to become central political issues in Nigeria, the Nigerian political party system and post-election machinery for the implementation of campaign promises have remained problematic since independence. The notion of democratic auditing is yet to find its way into either intellectual debate or the Nigerian political arena. Nigerian electoral politics revolves more around cleavages and parochial interests rather than on political accountability. For readings on Nigerian politics and its long history of failure to yield tangible and sustainable democratic dividends, see A. Fadahunsi,  The Constitution, Parties and Ideology: Prospects for National Unity and Welfare, in KUMO ET AL, supra note 105, 103-108; Pita Ogaba Agbese, The State versus Human Rights Advocates in Africa: The Case of Nigeria, in AFRICA, HUMAN RIGHTS AND THE GLOBAL SYSTEM 147, 159-167 (Eileen McCarthy-Arnolds, David R. Penna et al, eds., 1994); Dele Olowu, Centralization, Self-Governance and Development in Nigeria, in The Failure of the Centralized State: Institutions and Self-Governance in Africa 193, 204-218 (James S. Wunsch et al, eds., 1995).


� ZIMB. CONST., Apr. 18, 1980, amended by Constitution of Zimbabwe (Amendment) Act No. 14, 1996, reprinted in CHRISTOF HEYNS, HUMAN RIGHTS LAW IN AFRICA 318 (1999). For a scholarly analysis of salient human rights provisions in the Zimbabwean Constitution, see Pearson Nherere, How Can a Bill of Rights best be Protected against Undesirable Erosion and Amendment?, 7 LEGAL F. 40 (1995).  


� Principles of State Policy, (art. 95), NAMIB. CONST., Mar. 21, 1990, Fundamental Principles, Ch. III (arts. 12-14), reprinted in CHRISTOF HEYNS, HUMAN RIGHTS LAW IN AFRICA 261 (1996) [hereinafter HEYNS, 1996].


� See generally Kenneth Grundy, The Impact of Regionalism on Contemporary African Politics, in AFRICAN INDEPENDENCE: THE FIRST TWENTY-FIVE YEARS 97 (Gwendolen M. Carter et al, eds., 1985) (highlighting Nigeria’s frontline role in the decolonization struggles of States in the Southern African sub-region). See also Gabriel O. Olusanya, Reflections on the First Twenty-Five Years of the Organization of African Unity, 14 (1) NIG. J. INT’L AFF. 67-72 (1988) (commending Nigeria’s yeoman role in the decolonization and anti-apartheid agenda of the OAU). 


� BOTS. CONST., Sept. 30, 1966, amended by Constitutional (Amendment) Act No. 27, Oct. 9, 1992, reprinted in HEYNS, 1996, supra note 165, 35.


� National Objectives and Directive Principles, ch. II (arts. 6-12), ERI. CONST., May 23, 1997, reprinted in CHRISTOF HEYNS, HUMAN RIGHTS LAW IN AFRICA 292 (1998).


� GAM. CONST., Apr. 24, 1970, suspended July 1994, rewritten and approved Aug. 8, 1996, reestablished Jan. 1997, reprinted in HEYNS, 1996, supra note 165, 135.


� The Directive Principles of State Policy, ch. VI (arts. 34-41), GHANA CONST., Apr. 28, 1992, reprinted in HEYNS, 1996, supra note 165, 146. Note that the constitution recognizes the right to work under satisfactory conditions (art. 24); the right to “equal educational opportunities” (art. 25); and the right to social security (art. 36) as justiciable rights. For a scholarly analysis of salient human rights provisions in the Ghanaian Constitution, see Nana K. A. Busia, Competing Visions of Liberal Democracy, in HUMAN RIGHTS UNDER AFRICAN CONSTITUTIONS: REALIZING THE PROMISE FOR OURSELVES 52 (Abdullahi Ahmed An-Na’im, ed., 2003).  


� Principles of State Policy, ch. III (arts. 25-36), LESOTHO CONST., Mar. 25, 1993, reprinted in HEYNS, 1996, supra note 165, 186.


� General Principles of National Policy, ch. II (arts. 1-10), LIBER. CONST., Jan. 27, 1984, reprinted in HEYNS, 1996, supra note 165, 201.


� Fundamental Principles, ch. III (arts. 12-14), MALAWI CONST., May 16, 1994, reprinted in HEYNS, 1996, supra note 165, 216.


� Fundamental Principles of State Policy, ch. II (arts. 4-14), SIERRA LEONE CONST., Oct. 1, 1991, reprinted in HEYNS, 1996, supra note 165, 319.


� Important Objectives and the Basic Structures of the Direction of Government Affairs, s. 2 (arts. 1-11), TANZ. CONST., 1977, amended by Fifth Amendment of the State Constitution (Act No. 15), 1984 (entered into force on Mar. 15, 1988), reprinted in HEYNS, 1996, supra note 165, 355. Note that art. 22 recognizes the right to work in positive language. For a scholarly analysis of salient human rights provisions in the Tanzanian Constitution, see Chris Maina Peter, Respect for Fundamental Rights and Freedoms: A New Bill of Rights for Tanzania, 67(4) REV. INT’L L. DIPL. &  POL. 255 (1989).


� National Objectives and Directive Principles of State Policy, arts. I-XXIX, UGANDA CONST., adopted Sept. 22, 1995, reprinted in HEYNS, 1996, supra note 165, 371. For a scholarly analysis of salient human rights provisions in the Ugandan Constitution, see Joe Oloka-Onyango, Constitutional Transition in Museveni’s Uganda: New Horizons or Another False Start?, 39 J. AFR. L. 156 (1995).


� Fundamental Objectives (art. 16), ZAMBIA CONST., Act No. 1, Aug. 30, 1991, amended by Constitution (Amendment) Act No. 18, May 28, 1996, reprinted in HEYNS, 1996, supra note 165, 303. For a scholarly discussion of salient human rights provisions in the Zambian Constitution, see Alfred W. Chanda, Zambia’s Fledgling Democracy: Prospects for the Future, 25-28 ZAMBIA L. J. 125 (1993-1996).  


� See, for example, § 34(1), GHANA CONST. (“The Directive Principles of State Policy contained in this Chapter shall guide [not bind] all citizens, Parliament, the President, the Judiciary, the Council of State, the Cabinet, political parties and other bodies and persons in applying or interpreting this Constitution or any other law and in taking and implementing any policy decisions, for the establishment of a just and free society”) (emphasis added); § 25, LESOTHO CONST. (“These principles shall not be enforceable by any court but…shall guide the authorities and agencies of Lesotho”) (emphasis added); § 14, MALAWI CONST. (“The principles of national policy contained in this Chapter shall be directory in nature”) (emphasis added); § 14, SIERRA LEONE CONST.  (“the provisions contained in this Chapter shall not confer legal rights and shall not be enforceable in any court of law”); art. I, UGANDA CONST.; and § 111, ZAMBIA CONST.


� International Covenant on Economic, Social and Cultural Rights (ICESCR), G.A. Res. 2200A (XXI), U.N. Doc. A/6316 (1966), 993 U.N.T.S. 3 (entered into force on Jan. 03, 1976). 


� (1981) 1 N.C.L.R. 218.


� § 18(1) CFRN 1979 provided that: “Government shall direct its policy towards ensuring that there are equal and adequate educational opportunities at all levels.” §18(1) CFRN 1999 retains the provision in its exact wording.


� (1981) 1 N.C.L.R. 152.


� (1991) 6 N.W.L.R. (pt. 200) 708.


� Id., at 761-762 (emphasis added).


� By virtue of the African Charter on Human and Peoples’ Rights (Enforcement and Ratification) Act, Ch. 10, LFN 1990, the African Charter was incorporated into the municipal laws of Nigeria. In Oshevire v. British Caledonian Airways (1990) 7 N.W.L.R. (pt. 163) 507, the Court of Appeal held that international treaties incorporated into municipal laws are superior to other municipal laws.


� (1994) 9 N.W.L.R. (pt. 366) 1. 


� (2000) Fed’n Wkly. L. Rep. (pt. 4) 533. Cf. Fawehinmi v. Abacha  (1996) 9 N.W.L.R. (pt. 475) 710, where the Court of Appeal had opined that the African Charter was superior to any other municipal law in Nigeria.


� It would appear that the new ‘democratic’ dispensation has added impetus to ESCR activism in Nigeria going by the number of pending cases. In Eze Amadi v. Att’y Gen., Fed’n, Suit No. ID/231/99, plaintiffs are seeking to enforce the right to accessible and qualitative education as guaranteed under the African Charter. Similarly, in Ilemobayo v. Nigerian Nat’l Petroleum Corp., Suit No. FHC/L/593/97, a Lagos Federal High Court is being asked to hold that the right to work under favorable environment under the African Charter is enforceable despite section 6(6)(c) of the Constitution. It is certain that the outcomes of these cases would go a long way in boosting ESCR jurisprudence in Nigeria.


� (2002) 9 Sup. Ct. Monthly 1.


� In holding that the statute and the commission set up under it were constitutional and valid, the apex court referred extensively to the Fundamental Principles in Chapter II of the CFRN 1999. According to the court: [I]t is incidental or supplementary for the National Assembly to enact the law that will enable the ICPC to enforce the observance of the Fundamental Objectives and Directive Principles of State Policy…The ICPC was established to enforce the observance of the Directive Principle set out in Section 15 subsection (5) of Chapter II. See id., at 38-39, 79. § 15(5) CFRN 1999 provides that “[t]he State shall abolish all corrupt practices and abuse of power.”


� Id., at 96-97. The Ondo State decision has been described by an African human rights activist as supporting “a wider interpretation of the reach of the Fundamental Objectives and Directive Principles of State Policy.” See E-mail from Chidi Odinkalu, Constitutions (Nov. 21, 2002, 15:05:59 GMT) (on file with author).


� For general discussions on the operation of the doctrine of locus standi in Nigerian courts, see MIKE A.A. OZEKHOME, THE NIGERIAN LAW ON LOCUS STANDI 82-90 (1988); E.A. Taiwo, Locus Standi in Nigeria, in SOKEFUN, supra note 158, 242-153.


� Adesanya, (1981) 2 NC.L.R. 358.


� Id., at 373, per Fatayi-Williams, Chief Justice of Nigeria.


� See, for example, Irene Thomas v. Olufosoye, (1986) 2 Sup. Ct. 325; Adefulu v. Oyesile, (1989) 5 N.W.L.R. (pt. 122) 377; Okoye v. Lagos State Gov’t, (1990) 3 N.W.L.R. (pt. 136) 115; Obaba v. Military Governor of Kwara State, (1994) 4 N.W.L.R. (pt. 336) 15; Ezeafulukwe v. John Holt Ltd., (1996) 2 N.W.L.R. (pt. 432) 511; HURILAWS v. Gov’t of Zamfara State of Nigeria, Unreported Suit No. ZMS/GS/17/2000, Judgment of the High Court of Zamfara State, May 4, 2001 (on file with author). But see Fawehinmi v. Akilu, (1987) 4 N.W.L.R. (pt. 67) 797, where the Supreme Court, in an unusual manner, held that the appellant had locus standi to commence private criminal proceedings against two suspected military officers in the light of the State’s reluctance and unwillingness to prosecute them for the murder of a frontline Nigerian journalist). Note, however, that the decision was rendered practically useless as the military government retroactively amended the criminal procedure law that guaranteed the right of private prosecution.


� This is an alchemy of the reasoning that prevailed in cases like Inland Revenue Comm’rs v. Nat’l Fed’n of Self-Employed and Small Businesses Ltd., [1982] A.C. 617 (British House of Lord); Kajing Tubek  v. Ekran BAD (1995) Saman Remula 55-27-66 (Supreme Court of Pakistan).


� Unreported Suit No. FHC/CS/640/95 (on file with author).


� For other decisions relating to locus standi in public law matters in Nigeria, see Akinpelu v. Att’y Gen., Oyo State, (1984) 5 NC.L.R. 557, and Ejeh v. Att’y Gen., Imo State, (1985) 6 N.C.L.R. 390, in both of which the court held that where the cause of action involves the validity or constitutionality of any enactment, the litigant is relieved of the requirement of locus standi. See also Kokoro-Owo v. Lagos State Gov’t, (1998) Hum. Rts. L. Rep. Afr. 322, and Olatoye v. Governor of Lagos State, Unreported Suit No. FHC/CS/144/99 (on file with author), where the High Court of Lagos State and the Federal High Court, respectively, held that the established practice of forced evictions from homes was inhuman. Contra Thomas v. Olufosoye, supra note 195, at 352-353, where the Supreme Court declared, per Obaseki, JSC, that: “As the law stands, there is no room for the adoption of the modern views on locus standi being followed by England and Australia. The adoption of those views in England has found support in the statute law of England.”  This might very well be an unmistakable omen of the apex court’s unwillingness to adapt itself to change. See generally Chinonye Obiagwu & Chidi Anselm Odinkalu, Combating Legacies of Colonialism and Militarism, in HUMAN RIGHTS UNDER AFRICAN CONSTITUTIONS: REALIZING THE PROMISE FOR OURSELVES 233 (Abdullahi Ahmed An-Na’im, ed., 2003) (asserting that only a “liberal interpretation of locus standi will encourage public interest litigation” in Nigeria).


� See generally Mirna E. Adjami, African Courts, International Law, and Comparative Case Law: Chimera or Emerging Human Rights Jurisprudence?, 24 MICH. J. INT’L L. 103, 124 (2002) (identifying what he referred to as the “insurmountable obstacles in developing a domestic human rights jurisprudence” in African courts). Although the context of that discussion is civil and political rights, it nonetheless finds relevance in the present discourse.
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